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The LAw of TaxaDz in General. 


CONTAINING, ; | £ 


An ABRIDGMENT of all the Statutes relative to 


The Eaſt· India Company, | The South- Sea Company, 
The Bank of England, | And all the Pub. Annuities, 
Granted from the Revolution to the year 1761, | 
| The Statutes concerning the AGGREGATE, GENERAL, and 
' SINKING FUNDS; 


The Law relative to BANKRUPT 85 
Including the Statutes and Caſes. determined thereon ; 3 


An ABRIDGMENT of 
All the Statutes concerning Money and Coinage ; 
The Law of Awards, with all neceſſary Precedents; 


T he Statutes and an Abridgment of all the Caſes 


determined, relative to Bills of Exchange, Promiſſory Notes, = 
Bank Notes, and Inſurances ; 


The Law of Owners and Maſters of Ships, Principals and Factors; 
A N D 
85 Abridgment of the Statutes relative to the Cuſtoms. 
TO WHICH IS ADDED, 


ACOMPLETEBOOKOFRATES. 
The Second Edition corrected, with Additions, 


Particularly a Preface, with a very intereſting Caſe, 
lately determined upon. the Statutes of Bankruptcy, with the Ar- 
guments at large, of the Lord Chancellor, the Lord Chief 

| 2 of the King's-Bench, the Lord Chief Baron of the 

XcRequers and another Judge. 


Ey T. CUNNINGHAM, Eq; 
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Bills of Exchange, 


Nor one payable out of the drawer's ſubſiſtence 


N 'D E "E 


F the origin and uſe of Exchange Page 65 
Uſury firſt introduced by the Jews 65 
What a bill of excbange is, and of the form and words neceſlary 
to be uſed therein 71 
Muſt be in writing | | | 7b. 
Of the form — "MW » RE? ib. 
No preciſe words neceſſary | | | 72 
Nor value received | : ib. 
How far it extends, and to whom. | | ib. 
Payable to one or other, good 16. 
Payable out of a particular fund, not good _ ib. 


78 
But ies. e out of the drawer's half-yearly pay by advance 


An authority to receive money to drawer's uſe no bill of e 5 
Nor one payable to order | 


Proteſt need not be made till after days of grace 


* 
Bill may be proteſted before the day, for better ſecurity, but not 


But cm one payable out of the Gfth payment when due FY | 


Foreign bills governed by the cuſtom of merchants - 
Drawer of bill liable to an action 75 
Statute of limitations pleadable to a bill of exchan ge, which is no 
72 | ib. 
Bill of exchange only | a . contract debt 76 
How drawn 0 
Uſance, what it is | 77 
Double, treble uſance | 16. 
Time of payment alters bills of 3 3 | 3 
Uſances 1 different places to different places 4. 
Drawer of a bill muſt have notice of its being proteſted 78 
Not neceſſary to make proteſt the ſame day the money is due 16. 
Within what time proteſt muſt be made  -- 
When if accepted or payable at fight ib. 
Indorſee may bring an on nowithBanding bis own indorſe- 
= thereon TY 
ere no proteſt neceſſary | 7 
Where proteſt on copy of a bill is ſuffcient | 16. 


for non payment ib. 


Foreign bill muſt be proteſted on the laſt day of payment 16. 


If the laſt of the three days be a great holiday, the day before is 


_ the day of payment fo 


8 Bill 


* 


. 1 ID. - 


Bill may be proteſted without notice | 13. 
Indeb. aſſump. lies on a proteſted bill ib, 
Whereinland bills may = 3 ib. 
Form of the proteſt | 81 
Proteſt, or notice thereof, to be given in fourteen days after made, 
and ſixpence to be paid for the lame _ 16. 
Proteſt on a foreign bill makes the drawer liable | ib. 
In what caſe a proteſt may be made 7 10 1b. 
Proteſt need not be proved | 82 
It is nothing more than that a bill i ls not acceptedor paid ib. 
Demand before proteſt 83 
W not to be made if the party to whom the money 15 payable 
es ib, 
When two proteſts neceſſury | 1-4 
Proteſt to be made by a notary public 84 
It is not neceſſary in an action on an inland Un 1. 


Bills of exchange drawn in England, c. of five pounds, or up- 
wards, payable at a certain number of days, &c. after acceptance, 
and three days after due, party may proteſt the ſame _ 87 


In default of proteſt made, c. perſon failing liable to coſts 7b. 


Bill loſt or miſcarried, drawer to give agother . + 88 


Party refuſing to underwrite a. bill of exchange, it may be pro- 


teſted for non-· acceptance | . 
No acceptance of inland bills of exchange to be ſufficient, unleſs 

the ſame be underwritten, nor drawer thereof liable to coſts 8g 
No proteſt neceſſary for non-payment, unleſs the bill be drawn for 

twenty pounds, or upwards, by whom the proteſt ſhall be made 15. 


Acceptance of a bill eſteemed full EO. of a WE: 90 
Drawer need not be a merchant „ 
Though indorſement void, drawer liable "i. 
How liable if the bill mentions value received and how if it 
does not ih, 
Not liable if the money be not demanded in convenient time #. 
When the drawer cannot be reforted to | 91 


Drawer of bill of exchange, though given without conſideration, 
ſhall not be relieved againſt a third perſon, to whom it was aſ- 


ſigned for an honeſt debt | | ib. 
What neglect. will diſcharge the drawer | Wo * 
Proteſt makes drawer of a foreign bill liable "008 
What acceptance does not bind the drawer 26. 
How the drawer 1s diſcharged _ ib, 
Drawer muſt have notice before action brought . 
If the drawer of a bill be an infant, he is not liable 15. 
V hat amounts to an acceptance | Bs | 
A ſmall matter amounts to an acceptance | ib. 
Acceptance by one partner binds both, unleſs accepted iftinQly 

from the partnerſhip 93, 94 
Acceptance may be qualified | | 7b. 
There may be a partial acceptance of a fore! bill 1b. 
What acceptance amounts to a general promile 110 


What 


try 
Acceptor cannot ſet up forgery of the Din, A 


r om 


What amounts to an acceptance | 5 7b, 
Acceptance may be by parol CD Te ib. 
What acceptance good | | 111 
Acceptor may plead ſtatute againſt gaming | 1b. 
Acceptance after bill payable tea WOE * 
Cuſtom of acceptance laid too general | 16. 
Acceptance for the honour of the drawer 112 


A man cannot be ſued on his acceptance of a bill of exchange 


*abroad, after he has been diſcharged by the laws of that coun- 
113 


Action lies againſt a ſervant upon a bill drawn on him, and ac- 
cepted generally, though the order 1s to place it to the account 


of the maſter ib, 
What acceptance of a bill of exchange i is good 1 5 116 
Acceptance to pay at a goldſmith's muſt be tendered within the 
ſame time that a note muſt 117 
Acceptor being an infant, not liable 16. 
An acceptance by letter good 118 
Book-keeper, ſervant, &c. may accept a bill of cage 119 
Acceptance after the day of payment is uſual and good 9 


Perſons convicted of forging the acceptance of bills of exchange 

ſhall ſuffer death 119, * 
Where there are ſeveral indorſors and indorſees | 
Recovery by indorſee againſt the drawer without ſatisfaction, a ho 


to an action by him againſt a meſne indorſor ib. 
All indorſors liable to lait indorſe 121 
H indorſed two bills in ſatisfaction of a debt, and before receipt 
the drawer broke; whether indorſor could be charged ib. 
Aſſignment of a bill not payable to order, * the indorſor, 
not the drawer _ 
Blank indorſement 122 
Indorſor liable, though bill forged ib, 
Indorſement may be by parol | : tb, 
What proof of an indorſement is ſaficient | | ik. 
Indorſor of a foreign bill of exchange may be charged . re- 
ſorting to the drawer ; contra, as to promiſſory notes 16. 
Indorſee of part of a bill muſt ſhew the other part ſatisfied before 
he can bring an action "184 
Indorſee muſt demand the money of the drawee 7 © 
Demand muſt be ſubſequent to the indorſement 16. 


Indorſee of an inland bill of exchange, in an action againſt the in- 

dorſor, need not prove a demand of the money from the drawer 16. 
Indorſee may bring an action an bill payable to J. S. or order 128 
Indorſement, what it 13 , iand how to be made 16. 


It need not by ſhewn that i it was ſubſcribed | '! 


Indorſor may bring an action, notwithſtanding his indorſement ib. 
Bill payable to order | 129 


a2 Bill 


n 


me Ay ů — — - 
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iv . 


Bill payable to bearer, or order, their difference as to indorſe- 


ments | | ib. 


Indorſement in nature of a hew bill | 7 ib. 
Cuſtom as to bills payable to bearer | 5 130 
Bill purchaſed at diſcount | 16. 


Order of indorſee may ſue on a general indorſement to him only 76. 


Feme covert cannot indorſe a bill of exchange; executors or ad- 


miniſtrators may e 
What averment neceſſary in a declaration of an indorſement ib. 
Forging indorſement of bill of exchange, death 131 
Any perſon is intitled to receive the money on 8 bill payable to 
bearer ib. 
Aſſignee of ſuch a bill muſt not ſue in his own name 132 
Bill payable to bearer, where the receipt of it ſhall be tantamount 
to the receipt of the money | | ib, 
Bill payable to bearer like ready money 133 
Bill payable ten days after ſight, the day of 6g excluded | / 
When foreign bills payable | | 134 
'Three days of grace aliowable 4 | 
And upon inland as well as foreign bills | ers | "Þ 
An afjump/it but debt lies not on a bill of exchange 135 
Tndebitatus aſſumpfit does not lie on a bill of exchange 2 


Indebitatus afſumpfit lies not againſt acceptor, but it does againſt 
the drawer . GG; 


Declaration on a bill of exchange without ſetting fort the 3 5 


tom 


Action againſt a joint trader, who ſubſcribed a bill for himſelf ad 
partner 135, 136 
Cuſtom of merchants neceſſary in declaration on dills of ex- 
change 137 
Bill not indorſable in part, without ſatisfaction acknowledged for 
_ the reſt 140 
Promiſe to pay bill already as „ hſecundum tenorem, is a general 
promiſe | 141 
Declaration on a bill of exchange is good without an expreſs pro- 
miſe 142 
It need not alledge an actual promiſe on acceptance of a bill of 
exchange | 144 
What declaration upon a bill of exchange i is good 145 
Venue cannot be changed 147 
Acceptance of a bill muſt be proved to be in teſtator' s life-time on 
an action brought by an executor ib. 
Acceptor not to be admitted to prove forgery of a bill ib. 
When a bill cannot be given in evidence of payment ee 


Notice from indorſee to acceptor muſt be perſonal ; letter by the 


poſt is not ſufficient proof 15. 


In trover for a hill of exchange, the perſon who carried 1 ir to 4 | 


defendant indorſed blank, was held a good witneſs 
Indorſor muſt prove payment of bill 14 
Indorſee need not prove the drawer's hand 


Nor 
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Nor à demand on him | 


| ib, 
Drawer no witneſs to prove the bill not FED by its unleſs re- 


leaſed | | 13. 
Intereſt payable from demand {TY 4 
Or from the proteſt 25 
Drawer not liable to intereſt, damages, or coſts, unleſs acceptance 


thereof be in writing ib. 
Intereſt on a bill not to be allowed without a proteſt 151 
Intereſt given from the time of acceptance 16. 
When court will grant an injunction on a bill of exchange ib. 
When it will not ib. 
When a bill of exchange is deemed payment OE. 

Where bill no payment :6, 
Indorſee of a loft bill may oblige the ame to pay the money 
upon indemnifying him ib. 
Bill loſt or miſcarried, drawer to give another | 154 
| Forging bills of exchange death 16. 
| — bills of cuckange death | * e 
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Promiſſory Pots. 


: of their origin and form N 56 | 
Promiſſory notes at common law 


Within what time an action muſt be brought 4 5 
In ſetting forth a note, the day is material 7 
Fecit notam, quam promifit ſel vere imports a ſigning | | 
Debt lies not on a promiſſory note | s | 
A joint or ſeveral note, how to be declared on 166 
Note alledged to be written by the defendant, need not be ſaid to 
be ras by him 1 8 161 
Note payable to J. S. or order, is not a bill of exchange ib. 
What declaration upon a note is good | 164 
Note not to be avoided by a ſubſequent accident | 16 
Plaintiff not obliged on motion to produce a note 4 


Indorſement in blank of a note, ſtruck out at 21% prius 
The words, Pay the contents, &c. may be put over the 3 in- 


dorſed in court | #6. 
May be indorſed by adminiſtratrix 168 
Indorſement by fame cowert void 16. 

Feme covert's notes indorſable by huſband only ib. 
To forge an indorſement of a promiſſory note, death 169 
The innocent indorſee of a gaming note can maintain no action 

againſt the drawer ib. 
Indorſee may maintain trover for a note loſt | 171 
Nonſuited for his neglect in not INE | it of the drawer ib. 


- | Where 


| 
N 
. 
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| 74 
There muſt be a demand on: che drawer of a note before the in- 


— — 
* 
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Where a man has owned his hand to an indorſement, he ſhall not 


ſet up a defence of forgery by ſimilitude 172 
Whether indorſee giving drawer time diſcharges the indorſor 16. 
The charge againſt the indorſor may be laid ſecundum tenorem of 

the indorſement; againſt the drawer, ſecundum tenorem bills 173 


Where part of a note.is received of the drawer, the indorſor is not 


liable to be reſorted to for the reſt 1 


dorſor can be charged ib. 


If indorſor pays part of a note, ef on the drawer i is not ne- 
ceſſary | ib. 


Whether a demand was made on the drawer, 1 is a fact to be left 


to the jury 175 
In an action againſt the a of a note, Kala, need not al- 
ledge notice of the indorſement to the defendant 76. 


Indorſee of adminiſtrator may declare without profert of letters of 
adminiſtration 176 


Venue cannot be changed i in an action on a promiſſory note 177 


Evidence admitted that might have been produced hefore at law178 


Parol proof to explain the intent of a note ib. 


Indorſor's acknowledging his hand, not ſuſczent evidence againſt 
the drawer- 


179 

After judgment by default, note e ſet out in declaration need — 
be proved Dy 7b. 
Indorſement on executing a writ of injury muſt be produced and 
proved; pleading it is not a ſufficient admiſſion thereof 1b. 

| Subſcribing witneſs to a note muſt be produced | 880 
Compariſon of hands is ſufficient evidence 180 


How far an injunction is proper to be ee to oy the pro- 


ceedings in an action on a note ib. 


How far there muſt be a very ſtrong equity appearing to intitle 


plaintiff to an injunction in caſe of a note 181 
How far it will be an ingredient for continuing an injunction till 
the hearing, that the note in ; mad is a ſtale one 9. 
To ſteal notes, death | 183 
Of notes loſt _ | 1 15. 
When deemed pay ment | 184 
When a note is a good diſcharge of agebe' 15. 
How far the court will order a note to be delivered up 18 
Note given upon a South-Sea contract is a compoſition within 
7 Geo. cap. 31. as well as a bond. 186 


Note given by a bankrupt, payable at a future day, is not dif. 


charged by his certificate 


187 

Interlocutory judgment does not emerge notes Wy 
Taking out execution againſt drawer and indorſor both, is 2 con- 
tempt 8 188 


Whether a note given to a feme covert for money in her huſ- 
band's life time, be aſſets of the huſband ib, 
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Ba nk, Calh, and Goldſmiths Notes. 


Dales the continuance of the Bank, no other company exceeding 


ſix, to borrow money on bills payable at leſs than fix months 18 
Forging Bank bills or notes, &c. death 


Trover for a Bank bill will lie againſt a perſon finding 3 it, but no 


againſt his aſſignee 
No difference between Goldſmiths notes-and bills of exchange . 


Of Evidence ib, 
Party receiving a galdſmith's note, and tendering i it the next day, 


according to uſage, does not bear the loſs —_ ibs 
Goldſmiths notes left and cancelled, in order to receive the money, 


and renewed notes taken upon a ſtop, does not throw the loſs 


upon the taker of the notes 


wich n what time a goldſmith's note muſt be demanded . 
Bearer of a goldſmith's note cannot maintain an action 194 
But if it be payable to order, the indorſee may bring an action 15. 
Indorſement binds the indorſor 19 
When a goldſmith's note ſhall be deemed Payment 19 
Stealing goldſmiths notes, death DS | Ib. 
A : | ibs 
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Inturances. 


The nature of them | 198 
Goods loſt after the owner has ken them from the ſhip into a 


lighter, is no charge on the inſurer _. 200 


| Inſurer is liable where the ſhip goes back to perform quarantine 16. 


A ſhip never heard of is preſumed to be foundered at ſea ib. 
When aſſurance is intereſt or no intereſt, the plaintiff has no occa- 
ſion to prove his intereſt, for the defendant cannot controvert 


it 291 
On a policy, intereſt or no intereſt, a recapture, after being in an 
enemy's port, will not avail the inſurer FE ib. 
Same upon a ranſom ib. 
The owner, and not the freighter, i 15 liable for a loſs of gold ſent 
by the ſhip | 201, 202 
Baratry, what | ib. . 
Signification of the word Baratry i in a policy : Bhs 
Where a maſter deviates for the benefit of his owners, it is not 
baratry, though it may be a breach of contract 202, 203 
When owner of a we can be guilty of baratry 7 5 
Deviation 


— 
- 


—- 
y — 4 
” 
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Deviation or not, muſt be conſtrued according to uſage 73. 
An intention to deviate does not diſcharge the underwriter ib. 


If the mariners force the "op: Lear I: it is no deviation 7b. 
ge happens, and afterwards, in 


If after a policy of inſurance a 


the ſame voyage, a deviation, yet the aſſured ſhall recover for 
what happened before the deviation, for the policy is diſcharged 


from the time of deviation only 203, 204. 


In policies, warranted to depart with convoy, ſhall be Abend 
without the wilful default of the maſter 


ib. 
A ſhip that ſails with the convoy, though hindered by the wea- 


ther from taking ſailing orders, departs with convoy 37h. 
A ſhip warranted to depart with convoy is inſured during her voy- 
age, and her = to the general rendezvous ib. 
A policy avoided b 3 a ſkirmiſh at ſea it . 
Meaning of word oor | | . 
What „ of circumſtances, or miſinformation, &c. avoids 


a policy 


Concealing an information of danger avoids a policy, though IT | 
loſs does not happen by ſuch danger . 


Policies in general 214 
Bottomry and Reſpondentia Bonds 


If a ſhip deviates in her voyage, and is after 10, Phainti who 73 
lent money on her * ſhall recover 0 282 
Actions 5 | YE: | 288 
TInjuntion © © 298 
Equity | 1 | 300 
Inſurances from Fire - e 314 


Inſurances upon Lives 313 
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Stat. de Moneta, 20 Ed. I. Sect. 1. 


'T ſhall be cried through the realm, that na 
man, upon grievous forfeiture, diſpend or re-. 
ceive money of other coin than of this king of 


England, of Ireland, and of Scotland. 


2. Sect. 2. That none ſhall bring money into 


this country, but for his expences, neither arrive in 
England, but at common ports; and he ſhall ſhew 
his money to him that ſhall be alligned by the king, 


without concealment, upon pain of forfeiture of his 
body, and that which he hath. 


3. Sect. 3. That upon the ſame forfeiture no 


man ſhall ſend money in bales, or other manner - 
| whereof ſuſpicion may be of concealment ; and if 
there be any ſuch found, he which found the ſame. 


ſhall have four pence of the pound, and the reſt to 
be to the king. 

4. Sect. 4. That if any find money of 1 coin, 
he ſhall pierce the ſame, and none ſhall gainſay upon 
pain of grievous ſorfeiture; and he which findeth _ 
the ſame falſe, ſhall. break the ſame ; the pierced 
money ſhall be given to him who oweth it, and the 
falſe money broken without reſtoring; and the body 
of him, in whoſe hands falſe or clipped money ap- 
peareth, ſhall be taken until he find ſurety if he bea 
ſuſpicious man. 


5. Sect. g. He which ought to receive or pay 


money, ſhall receive and pay the ſame by the weight 


of five ſhillings by the tumbrel, delivered by the 
warden of the Exchap ge, marked with the ave: 5 | 
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mark; and it mall be lawful for any man to pierce 
money which ſhall not weigh the tumbrel, and the 
money of other coin. 

6. Sect. 6. The weights ſhall be as well marked 
by the warden of the Exchange, as the tumbrel. 

7. Sect. 7. The viewer and the warden of mo- 


ney ſhall weigh the ſame, and if he find of new 


money, that the pound weigheth not twenty ſhil- 
lings; and if he ſee money Which is much uſed, if 
in che pound it want but fix pence, it ſhall be deli- 
vered to him who brought the ſame; and if it want 
more, it ſhall be done as of the reſt. 
Fa” if in force. — . 

Stat de faiſa mometa. 27 Edw. I. ſtat. 3. 
_ ſhall bring pollards* and crockards, &'c. into 
the realm, on forfeiture of life and goods; fo always 
that all people may ſafely bring to the Exchange all 
money of gold or filver, of whatſoever foreign « coin. 
And ſtrict guard ſhall be kept upon the coaſts, and 
at the ports ; by lawful! pirates, who ſhall arreſt thoſe 


that bring bad money, and ſend them to whom the 


king hall appoint. And the commonalty of every 


port ſhall elect two good men of the ſame port, for 


whom they will anſwer, who, with the bailifts of the 
ports, ſhall arreſt and ſearch all that arrive, and ſhall 
{end the bodies of ſuch as bring falſe money to the 
chief priſon of the county, and the wardens ſhall 
ſend the money to the king's great exchange, and 


anſwer for their other goods 2 at the Exchequer. And 
all that bring ſterlings into the realm ſhalt put 


them under the ſeals of the wardens of the ports, 
who ſhall ſend them to the next eſſayers; and if 
they be found falſe, the bodies of thoſe that bring 
them mall be in the King's will. And none ſhall 


* * Pollards, baſe coin . current in this kingdom, which 
by the above act are prohibited: Pollards, crockards, ſtaldings, 


eagles, leonines, &c. were ancient coins of money in England. 
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Money, 3 
ſell or ſend out of the realm wool, leather ins, 
lead, or tin, but for good ſterling, or for fily-r 


plate, marked and eſſayed at the king's great ex- 


change, or in exchange of good and lawtul mer- 
chandize; and if any do otherwiſe, and be thereof 


attaint by the ſaid wardens, or other of the king's 


miniſters, the things fo ſold, Sc. ſhall be torfeited. 
And no ſilver coin or plate ſhall be carried out of 
the realm without the king's ſpecial leave, under 
the pain aforeſaid. And the wardens {hall ſwear be- 
fore the ſheriffs, or before their chief wardens, 
where they are not anſwerable to the ſheriſſs, that 
they ſhall, without negligence, do what belongs to 
their office. And if they releaſe any for gift or for 
favour, or otherwiſe, and be thereof attaint, they 
ſhall be in forfeiture of life and of all that they 
have. And all who bring money out of the domi- 
nion of the king of France ſhall carry it to the table 
at Dover, and receive current money of this realm; 


and if they be found with it elſewhere, the money 


ſhall be forfeited. N 
9. Stat. 9 Edw. III. ſtat. 2. cap. 1. No man 


ſhall carry any ſterling out of the realm, nor ſilver 


in plate, nor veſſel of gold nor ſilver, upon pain of 
forfeiture of the money, plate, or veſſel, without 


licence. 


10. Stat. 9 Edw. III. ſtatg. 2. cap. 2. No falſe 
money ſhall be brought into the realm, upon for- 
feiture of ſuch money; fo that all people may ſafely 
bring to the Exchequer bullion, filver in plate, veſſel 


of ſilver, and money of ſilver. 


II. Stat. 9 Edw. III. ſtat. 2. cap. 3. No ſterling 


| halfpenny nor farthing ſhall be molten to make veſ- 


ſe or any other thing, upon the forfeiture of the 
money ſo molten; and the goldſmith who hath 


molten ſuch money ſhall be committed to priſon 
till he hath yielded the one half of that he hath 


molten. 


12. Stat. 17 Edw. III. ſet. 1. The ſterling 
money ſhall not be carried out of the realm. 


B 2 13. Sect. 


1 Money. 
13. Sed. 2. Men ſhall be aſſigned in the ports 


and elſewhere, to ſee that no ſilver be carried out 


of the realm, except that great men, when they go 


out, may have ſilver veſſels to ſerve their houſes : 
and none ſhall bring falſe money into the realm, on 
pain of forfeiture of life and member : and ex- 


change ſhall be made with them that paſs the ſea, of 


gold for their good ſterling to the value. 
14. Se. 3. The ſearchers ſhall have the third 


part of all the falſe money that they find, and the 


third of the good money that they find paſting out 
of the realm; and if they be negligent, their lands 
and goods ſhall be ſeized, and their bodies impri- 
ſoned untill they have made fine : and in caſe they 


be aſſenting in the bringing in falſe money, or wit- 


tingly ſhall ſuffer ſilver to be tranſported out of the 


realm, they 88 have judgment of lite and member. 


See 3 Infi. 9 


15. rs 25 Edw. III. ſtat. 5. cap. 12. It ſhall 
be lawful for every man to exchange gold for ſil- 
ver, or ſilver for gold; fo that no man hold a com- 
mon exchange, nor take profit for making ſuch ex- 


change, upon pain of forfeiture of the money ex- 
changed, except the king's exchangers. 

16. Stat. 2 5 Edw. III. ſtart. 5. cap. 13 The mo- 
ey of gold and ſilver ſhall not be impaired in weight, 


nor in allay, but put in the ancient late, as in the 


ſterling. 
17. Stat. 25 Edw. III. ſtar. 5. cap. 20. The mo- 
neyors, and other wardens and miniſters of the mo- 


ney, ſhall receive plate of gold and ſilver by weight, 


and deliver the money when made by weight. 


18. Stat. 27 Edw. III. ſtat. 2. cap. 14. ſect. I. 


Merchants may ſafely bring plate of ſilver and bil- 


lets of gold, and all other gold, and money of gold 
and filver to the king's bullion and exchanges at the 


ſtaples and elſewhere: and if any will take good 


money af gold and ſilver of other coin of the king's 
in payment, he ſhall take the ſame without impeach- 


19. Cect. 


ment, lo that none be compelled. 


oo, 


* 
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19. Sect. 2. No money ſhall have common 


courſe within the realm but the king's coin; and 
none ſhall carry out of the realm the old ſterling, 


nor other money but the new money, except mer- 
chants, ſtrangers that bring money and employ it 
within the realm, and who may carry into their coun- 


try all money not employed, ſo that good ſearch be 


thereof made in the ports ; and all money that eve- 
merchant ſtranger ſhall bring, ſhall be put in wri- 


ting by the ſearchers. 


20. Sect. 3. None by colour of ſuch ſearch ſhall 


diſturb any merchant ſtranger unduly ; and all the 


falſe money that may be found in deceit of good mo- 
ney ſhall be forfeited. ) 8 

21. Stat. 5 Ric. II. cap. 2. No people, upon pain 
of as much as they may forfeit, ſhall carry out of 
the realm any gold or filver in money, bullion, 


plate or veſſel, but the wages of the king's fortreſſes. 


beyond the ſea, and except prelates, lords, and others 
of the realm, to whom it behoveth to make pay- 
;nents beyond the ſea, that of the ſame payments 
ly they make exchanges in England by merchants. 
o paſs beyond the ſea, and leave had of the king, 
as well for the exchangers, as for the perſons which 
ought to make the payments. And the merchants 
that ſhall make exchanges ſhall be ſworn, that they 
ſhall not ſend beyond ſea any gold or ſilver; and if 


any perſon be attainted that he hath ſent beyond ſea 


any gold or ſilver againſt this reſtraint, he ſhall for- 
feit to the king; and the king defendeth the paſſage 
of all people, upon pain of forfeiting all ther goods, 
except lords and other great men, the notable mer- 
chants, and the king's ſoldiers; and every perſon 
who ſhall paſs out of the realm without licence 


_ (which licence ſhall not be made but in the ports 


underwritten, viz. London, Sandwich, Daver, South- 
ampton, Plymouth, Dartmouth, Briſtol, Yarmouth, 


St. Botolph, Kingſton upon Hull, Newcaſtle upon 


Tine, and the other ports towards Ireland, and the 
7 „„ Lites 
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iſles pertaining to this realm) ſhall forfeit to. the 
king as much as he has in goods, and the maſter of 
the ſhip ſhall forfeit the veſſel to the king. And if 
any ſearchers or wardens of the ports ſuffer witting- 
ly to be done to the contrary, touching money and 
paſſages of people, to be convict, he ſhall forfeit to 
the king his office and all his goods, and his body 
ſhall be committed to priſon for a year; and whoſo- 
ever proveth any thing done againſt theſe articles, 

ſhall have half che forfeiture, | 

This att concerning the reſtraint of paſſage ts repealed 

Ly 4 Fac. I. cap. 1. ſect. 22. 

22, Stat. 14 Ric. II. cap. 2. For every exchange 
made by merchants to the court of Rome, or elſe- 
where, the merchants ſhall be bound in chancery to 
buy, within three months, merchandizes of the ſta- 
ple to the value of the ſum exchanged, upon pain 
of forteiture of the ſame. 

Quere, Fin force, 

23. Stat, 17 Ric. II. cap. 1. No olds nor ſilver 
of lands beyond the fea thall run in payment, but 
ſnall be brought to the bullion, to be molten in the 
coin of England, upon pain of torfeiture of the ſame, 
and of impriſonment, fine, and ranſom. 

24. Stat. 2 ben. IV an. 3. Hf any ſearcher 
find any gold or ſilver in the keeping of any that is 
paſſing out of the realm without the king's licence, 
all that gold or ſilver ſhall be forfeited to the king, 
ſaving his realonable expences, which he ſhall be 
bound to diſcover preſently, after he is warned b 
the ſearcher, or elſe all the money concealed ſhall be 

forfeit ; provided, that merchants ſtrangers that ſell 
their merchandize within the realm, and the one 
half of the money received do employ upon other 
merchandizes of the realm, may freely carry out the 
other half by the king's licence. 

25. Stat. 11 Hen. IV. cap. 8. The chancellor 
ſhall, after fifteen days, ſend the eſtreats of writs of 

exchange into the Exchequer ; and the _—_ and 
arons 
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barons ſhall have power to examine the cuſtomers, 
and to puniſh thoſe whom m find guilty, contrary 
to the ſtat. 14 Ric. II. cap. 2 | 

26. By ſtat. 17 Edw. IV. cap. 1. It is enacted, 


that no perſon carry out of the realm coin, plate, 
veſſel, bullion, or jewels of gold or filver, without 


the king's licence, on pain of felony, and was, by 
7 Edw. VI. cap. 6, continued for wum years, and 
is now expired. 
Query, If the force of ſome of the foregoing 1 
tutes under this title be not ſuperſeded by making 
a ſubſequent af? of like effect, temporary? And 
Query, If ſome of them are not obſolete, as being 
laws of the ſtaple ? or repealed by 37 Hen, VIII. 
cap. 9, as being made againſt uſury ? 
27. Stat. 3 Hen. V. cap. 6. Clipping, waſhing; 


and filing of money ſhall be adjudged high treaſon, 


Revived by 5 Elix. cap. 11. 
28. Stat. 3 Hen. V. cap. 7. The juſtices aligned 


to take aſſizes ſhall have power to hear and deter- 


mine as well of the counterfeiting, and of the bring- 
ing of falſe money into the realm, as of clipping, 


_ waſhing, and every other falſity of the money. And 


the juſtices of the peace ſhall have power to inquire 
of all ſuch matters, and thereupon to make proceſs 
by capias only againſt thoſe which ſhall be thereof 
indicted, . 

Revived by 5 Eliz. cap. 11. | 5 

29. Stat. 9 Hen. V. ſtat. 1, cap. 11. None ſhall 
receive gold in payment, but by the king's weight. 

30. Stat. 1 Hen. VI. cap. 1. The lords of the 
king's council may aſſign maſters and workmen to 
make money of gold and ſilver, and to hold the ex- 
changes of money in York, Briſtol, and as many 
Places as ſhall ſeem neceſſary. 

32. Stat. 2 Hen. VI. cap. 6. No gold 1 nor filver 


| ſhall be carried out of the realm, unleſs it be for 
payment of the king's ſoldiers, upon pain of for- 


feiture of the value of the money carried out, to be 
| B 4 levied 


8 Money. 


levied of him that ſhall carry it out. And he which 
thereof giveth knowledge to the council, or to the 
treaſurer, ſhall have the fourtli part of the forſeiture, 
except ranſoms of Engliſh priſoners, and the money 
that the ſoldiers ſhall carry for their reaſonable coſts; 
ſo that the money be not carried away without the 


king's licence: and merchants, aliens, ſhall find 


ſurety in Chancery ; every company for their com- 
pany, that none of them {hall carry out of the realm 
any gold or filver, or the value of the ſame: and if 
any of them do the contrary, and be gone over the 


ea, the pledges of his company ſhall pay the king 
the forfeiture, whereof he that ſhall give notice, 


ſhall have the fourth part. 

32. Stat. II. Hen. VI. cap. 12. The maſter of 
the Mint ſhall keep his allay according to his inden- 
ture, and ſhall receive of every perſon that ſhall bring 
ſilver to the Mint, the ſame money at the true va- 
lue as it is worth, according to the allay, upon pain 
to pay double damages ; and the king's aſſayer, and 


the comptroller of the Mint ſhall be preſent when 


any bullion of ſilver is brought to the Mint, that the 


aſſayer may ſet the value, in caſe of a variance be- 


tween the maſter and the merchant; and the comp- 
troller to controul, as well filver that is brought to 
the Mint as carried out every two days, without re- 
ward, other than the fee which they take ot the king 


upon pain to yield double damages: and the aſſayer 


and comptroller ſhall be expert men, having perfect 
knowledge in the myſtery of goldſmiths and of the 
Mint: and neither the maſter of the Mint, nor the 
exchanger, ſhall ſell gold or ſilver bullion brought to 
the Mint or to the exchange, but to apply the ſame 
only to the money, according to the indenture. + 

33. Stat. 8 Hen. VI. cop. 24. ſet. 2. No mer- 
chant, alien, ſhall bind any of the king s people, by 
promiſe, covenant, or bond, to make payment in 
gold for any debt, nor refuſe to receive payment in 


filver, upon pain of the double value: and no En- 


gliſnman 
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ſure, The one moiety of the coin forfeited to be to 


Money. 9 
eliſhman ſhall ſell to any merchant alien any mer- 
chandizes, but ſor ready payment, or elſe in mer- 
chandizes to be contented in hand, upon pain of for- 
feiture of the ſame. | ES 

34. Stat. 2. Hen. VII. cap. 6. No perſon ſhall 


make exchange without the King's licence, nor make 


exchange of money to be paid within the land, but 
ſuch as the king ſhall depute thereto, upon the pains 
in the ſtatute of king Richard contained. 


Said to be repealed by 37 Hen. VIII. cap. 9; but 


33. Stat. 4. Henry VII. cap. 2. ſect. 3. All let- 


ters patent, and grants of offices, belonging to 
the Mint, without fees thereto belonging, ſhall be 
void. 7 Sth 


36. Stat. 19 H. VII. cap. 5. Groats, or pence, 
clipped, or impaired, except reaſonable wearing, 
ſhall not be current; but it ſhall be lawful for any 


perſon, who having ſuch pence or groats clipped or 


miniſtred, to bring the ſame to the king's Mint to 


be changed, or convert the ſame into plate; and if 


the wardens,” or comptroller of the Mint, execute 
not their office in ſearching the coin, before 1t paſs 
from the Mint, they ſhall forfeit their office, and 


make fine at the king's pleaſure. No perſon ſhall 


convey out of this realm any bullion, plate, or coin, 
of gold and ſilver, into Ireland, above the ſum of 
ſix ſhillings and eight pence; nor convey any ſuch 


bullion, plate, or coin, into any ſhip, upon pain to 
forfeit the ſame, and to have impriſonment, and 


make fine and ranſom at the king's will. 


37. Star. 5 and 6 Edward VI. cap. 19. ſect. 2. If 


any perſon exchange coined gold, ſilver, or money, 
receiving, or paying more in value for it than the 


ſame ſhall be declared by the king's proclamation to 


be current for, the money ſo exchanged ſhall be 
forfeit, and the parties offending ſhall ſuffer impriſon- 
ment one year, and make fine at the king's plea- 
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the king, and the other moiety to the party that 


ſeizeth the ſame, or will ſue for it. 

38. Stat. 13 and 14 Car. II. cap. 31. No perſon 
ſhall melt any current ſilver money, upon pain of for- 
feiture of the ſame, and of the double value; the one 
half moie 1 to his majeſty, and the other half moiety 
to the informers in any of his majeſty's courts at 
Weſtminſter; and the perſons offending (if they be 


freemen of any city or corporation) ſhall, upon con- 


viction, be disfranchiſed, and if they ſhall not be 


men, they ſhall ſuffer impriſonment ſix months next 


after their conviction. 


39. Stat. 18 Car. II. rap. 5 ſect. 1. | Whatever 
perſon, native or forcigner, dh bring any foreign 


coin, plate, or bullion, or any manufacture of gold 


or ſilver, into his majeſty's Mint to be coined, ſhall 


have the ſame aſſayed and coined with all convenient 


ſpeed, without any diminution or charge for the aſ- 
ſaying, coinage, or waſte; ſo that for every pound 
troy of crown or ſtandard gold, there ſhall be deli - 
vered out a pound troy of current coin of crown 
gold; and for every pound troy of ſterling or ſtand- 
ard ſilver, there ſhall be delivered out a pound troy 


of current coins of ſterling. 
40. Sect. 2. There ſhall be no e in point 


of aſſaying or coinage; but the gold and ſilver 


brought in and coined, ſhall be in the ſame order 
delivered to tne bringers, without preference of one 


before the other: and if any undue preference be 


made by any officers of the Mint, the party offending 


ſhall be liable to pay the value of the gold or ſilver 
brought in and not entered and delivered according to 


this act, with damages and coſts to the party grieved, 
and ſhall be forcjudged from his place; and if ſuch 
preference be unduly made by any deputy or clerk, 
without privity of his maſter, ſuch deputy or clerk 
only ſhail be liable to ſuch action, and be for ever in- 


capable o of bearing office in any Mint. 


41. Sect. z. 


o 


* 
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41. Sect. 3. It ſhall not be any undue preference 
if the officers ſhall deliver out monies coined to any 
perſons that demand the ſame upon ſubſequent en- 
tries, before others that did not come to demand 
their monies in their courſe, ſo as there be no money 
reſerved for them. Te TINY 

42. Sect. 4. The maſter-worker of his majeſty's 


Mints, ſhall, at the time of the delivery and entry of 


any gold or ſilver, give the bringers a bill denoting 
the weight, fineneſs, and value, together with the 


day and order of its delivery. - ; 


made in the Mint of any gold or filver brought in 
to be coined, for any imbargo, breach of the peace, 
letters of mark, or repriſals, or war with any foreign 


43. Sect. 3. No confiſcation or reſtraint ſhall be 


nation, or upon any other pretence“. 


44. Sect. 9. No monies leviable by this act ſhall 


be applied to any. uſe other than to the defraying 
the charge of the Mints, and the encouragement of 


bringing in gold and ſilver to. be coined; nor ſhall 


any of the ſaid monies be iſſued out of the Exche- 
quer, but by warrant of the Treaſury to the maſters 
and workers of the Mints, and mentioning. that they 
are for the ſervice aforeſaid to be kept in his ma- 


jeſty's office of receipt in the Mints under the uſual 


keys of the warden, maſter, and worker, and comp- 
troller, and iſſued out according to the courſe of the 
Miats. 5 „ 

45. Seck. 10. There fhall not be iſſued out of the 
Exchequer of the ſaid monies, in any one year, for 
the ſalaries of the officers of the Mints, and towards 
the repairing of the building, and other neceſſaries 
for aſſaying and coining, above three thouſand 
pounds; and the overplus ſhall be employed for 


* The coinage duty granted by ſect. 6 of the above act, is ten 
ſhillings for every ton of wines, vinegar, cyder, or beer, imported 
into the port of London, c. and for every ton of brandy, wines, 
or ſtrong waters, twenty ſhillings. os | 


the 


12 Money. 
the expence, waſte, and charge of aſſaying, melting 2 
down, and coinage, and buying of gold and filver to 
coin. '. 

46. Sect. 11. This act ſhall continue until the 
twentieth of December, 1671, and until the er: d of 4 
the ſeſſion of parliament next following. — 

Continned by 4 Geo. II. cap. 12, for ſeven years. fi % 
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0 the firſt of March, 1730, and to the end of the next fef- | 
1 lion of parliament, as to all wines, &c. imported in 
1 Great-Britain. — 
lf 47. Stat, 25 Car. I. cap. 8. ſect. 3. During ſuch 
| ll time as the cuſtoms ſhall be under the management 
il 108 of commiſſioners, the monies collected for the coin- 

1 age duties ſhall be paid to ſuch officers as collect the 
10 cuſtoms, and by them paid to the receiver-general : 

ll of the cuſtoms; and a certificate by them obtained 
! 108 yearlv, or oftener, from the comptroller-general, 1 
1 with the allowance of the commiſſioners of their hav- 5 
0 ing fo paid all the monies by them received, ſhall 1 

"nl be to them a queerus, and free them from all other # 
0 accounts. =_ 

1 438. SeRt. 4. In caſe the cuſtors ſhall be farmed, % 
1 the monies ſhall be paid in the ports to ſuch perſons 9 
| il a3 ſhall be appointed. by the Treaſury. 3 
0 49. Sect. 3. The monies ſhall be paid at the 
110 importation of the commodities charged, and under | 

li! the ſame penalties as for non-payment of cuſtoms. E 

0 50. Sec. 6. The monies of the coinage duties, 4 

Will collected in the ports, ſhall be kept apart from all 2 

0 other monies, and paid monthly, at leaſt, from the 0 

0 officers of the port of London; and quarterly from 1 

N the officers of the out - ports to the receiver. general; 7 
Il. and ſuch receiver-general ſhall alſo keep the ſame ; 
1 diſtinct, and ſo pay tht ſame, once in every month, 

wil into the receipt of the Exchequer ; there alſo to be 

at kept a- part from all other monies. 

th 51. Se. 7. It ſhall be lawful for the Treafury 
i lh to allow the ſaid officers, out of the ſaid monies, 

1 falart les not erceedidg twelve pence in the pound. 


52. Stat. 
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32. Stat. 6 and 7 Will. III. cap. 17. ſect. 2, If 


any perſon ſhall, at any one time, receive or pay 


any filver money unclipped, for more than the ſame 
ought to go for, he ſhall forteit ten pounds for every 
twenty ſhillings ; and fo in proportion for any greater 
or leſſer ſums: one moiety to his majeſty, and the 
other moiety to the perſon who ſhall ſue for the ſame, 
to be recovered with coſts. 


53. Set. 4. If any perſon ſhall buy or ſell, and 
knowingly have in his cuſtody any clippings or filings 
of the coin, he ſhall forfeit the ſame, and five hun- 
dred pounds; one moiety to his majeſty, and the 


other to the informer ; and he ſhall alſo be branded 


on the right cheek with the letter K. | 


64. Sect. 9. Every perſon who ſhall apprehend 


any who have counterfeited the coin, or that for 


gain have diminiſhed the ſame, or brought into the 
kingdom any clipped or counterfeit coin, and pro- 
ſecute ſuch perſons until they be convicted, ſhall 


have from the ſheriff, for every offender convicted, 
forty pounds, without fee, within one month after 
conviction, and demand made by tending a certifi- 


cate to the ſheriff under the hand of the judge or 
juſtices before whom ſuch offenders ſhall be convicted, 
and in caſe any diſpute ſhall ariſe between the perſons 
apprehending and proſecuting ſuch traitors, the 
judge or juſtices ſhall, in their certificate, appoint the 
reward to be paid amongſt the parties, in ſuch pro- 


_ Portions as ſhall be juſt: and if default of payment 
ſhall: be made, ſuch ſheriff making default ſhall for- 
feit, to whom ſuch money is due, double the ſum 

he ought to have paid; to be recovered by them or 
their executors, &c. in any of his majeſty's courts at 


Weſtminſter, with treble coſts. | 


55. Sect. 10. All ſheriffs, upon producing ſuch 


certificates, and the receipts for the receipts of the 


money, ſhall be allowed, upon their account, all 


| monies which they ſhall diſburſe, as aforeſaid, with- 


out fee. 
56. Sect. 11. 
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56. Sect. 11. If there ſhall not be money ſuf- 
ficient in the hands of ſuch ſheriffs to reimburſe 


14 


them, they ſhall have the ſame repaid by the 


Treaſury upon certificate from the comptroller of the 
bo 7 


or diminiſhing the coin, and diſcover perſons who 
ſhall commit any of the ſaid crimes, ſo as two or 
more ſhall be convicted, ſuch diſcoverer ſhall have 
his majeſty's pardon for all ſuch crimes; and if he 
be an apprentice, he ſhall be free. | 


58. Stat. 7 and 8 Wil. III. cap. 10, ſet. 18. No 


perſon ſhall receive or pay any guineas at higher 
rate than twenty-ſix ſhillings for each ; and the ſame 
proportion for half-guines, double guineas, and 


five pound pieces: and in caſe any perſon ſhall of- 
fend herein, he ſhall forteit double the value of the 


gold received or paid, and twenty pounds : one 


moiety to his majeſty, and the other to the perſon 
who ſhall ſue for the ſame; to be recovered with 
coſts : and nothing in this act ſhall compel any per- 


ſon to receive guineas at the ſaid rate. 


59. Stat. 7 and 8 Will. III. cap. 19. ſect. 19. ! . 
perſon ſhall utter or receive guineas at a higher rate 


than twenty-two ſhillings each, and prportionably 


for every greater or leſſer price of coined gold; and 


whoſoever ſhall offend, ſhall incur the penalties pro- 


_ vided in ſtat. Will. III. cap. 10. 


60. Stat. 8 Will. III. cap. 1. ſect. 3. The ma. 


ter workman, or other officers of his majeſty's Mint, 
in the Tower, ſhall ſet apart one or more mills, with 


other conveniencies, to be in the firſt place employed 
in the coinage of gold brought thither by any perſons 


to be received, coined, and delivered, as by ſtat. 8, 


Car. II. cap. 5 ; ſo that the coinage of gold and 
ſilver be kept in diſtinct accounts: and ſuch coining 


and delivering out gold in a diſtinct courſe, although 


there 


57 en in AE any perſon, being out of priſon, | 
all be guilty of clipping, coining, counterfeiting, 
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there be ſilver remaining uncoined, ſhall not be in- 
terpreted any under preference. Rs 


61. Stat. 8 and 9 Will. III. cop. 26. ſect. 1. No 
perſon, except perſons employed by his majeſty's 
Mints, for the uſe of the Mints only, or perſons au- 
thoriſed by the Treaſury) ſhall knowingly make or 


mend, or aſſiſt in the making or mending, of any 


puncheon, counter-puncheon, matrix, ſtamp, die, 
3 or mould of iteel, or other metal, or of 
paud, or fine founders earth, or ſand, or other ma- 


terials in which there ſhall be the figure of either 


ſide, or flat of any gold or ſilver coin current; nor 
ſhall knowingly make or mend, or aſſiſt in making 
or amending of any edger, or edging tool, not of 
common ule in any trade, but contrived for making 
of money round the edges with letters, grainings, 
or other marks reſembling thoſe on money ; nor 
any preſs for coinage, nor any cutting engine for 
cutting round planks by a ſcrew out of flatted bars 


of gold, ſilver, or other metal; nor ſhall knowingly 
buy, fell, or conceal, or, without authority or ſuffi- 


cient excuſe, knowingly have in his cuſtody any ſuch 
puncheon, Sc. and if any perſon ſhall offend in the 
matters aforeſaid, ſuch offenders, their counſellors, 
procurors, aiders, and abettors, ſhall be guilty of 
high; treaſon. - 1 

62. Sect. 2. If any perſon ſhall, without autho- 
rity, knowingly convey, or aſſiſt in the conveying 


out of his majeſty's Mint any puncheon, or other 


inſtrument uſed about the coinage of money there, 


or any uſeful part of ſuch inſtruments, as well the 


perſons offending, their counſelors, procurors, aid- 
ers, or abettors, as alſo all perſons knowing'y receiv- 
ing or concealing the ſame, ſhall be guilty of high- 
treaſon. „„ En, | 

63. Se. 3. If any perſon (other than the per- 
ſons employed in his majeſty's mints, or ſuch as ſhall 
have authority from the Treaſury), ſhall mark on the 


edges of any current coin, or if any perſons ſhall 


mark 


mark on the edges of any diminiſhed or counterfeit 


coin, with letters or grainings like thoſe on the 


edges of money coined in his maieſty's Mint, ſuch 
offence ſhall be high-treaſon; and the offenders, their 
counſellors, procurors, aiders, or abettors, being 


convicted, ſhall ſuffer death, as in caſe of high- treaſon. 
64. Sect. 4. If any perſon ſhall colour, guild, 


or caſe over with gold or ſilver, or with any waſh, 


or materials producing the colour of gold or ſilver, 
any coin reſembling the current coin, or any round 
| blanks of baſe metal, or of courſe gold or ſilver of 


a fit ſize and figure to be coined, or ſhall gild over 


any ſilver blanks of a ſize and figure reſembling the 
current gold coin, ſuch perſons, . eir counſellors, 
Sc. ſhall be guilty of high-treaſon. 


65. Sect. 5. If any puncheon, die, ſtamp, edger, 


cutting engine, preſs, flaſk, or other inſtrument for 


coining or counterfeiting gold or ſilver monies, or 


any part of ſuch tool, ſhall be hid in any place, or 


found in the houſe or poſſeſſion of any perſon not 
employed in coining in his majeſty's mints, nor hav- 


ing the ſame by authority, any perſon's diſcovering, 


or required to ſeize the ſame, and to carry them to 
ſome juſtice of peace, to be produced in evidence 


_ againſt any perſon who ſhall be proſecuted for ſuch 
offence ; and after they. ſhall have been produced in 


evidence, they ſhall, by order of the court, or in 
preſence of ſome juſtice of peace, in caſe there be 
no trial, be deſtroyed ; and if any counterfeit, or 
diminiſhed money ſhall be produced in any court of 


juſtice, in evidence, or otherwiſe, the judges ſhall 


cauſe ſuch monies to be cut in pieces in court, or in 
the preſence of ſome juſtice of peace; and then to 
be delivered to ſuch perſons to whom the fame ſhall 
appertain. . e 

66. Sect. 6. If any perſon ſhall blanch copper for 
ſale, or mix blanched copper with ſilver, or know- 
ingly buy or ſell, or offer to ſale, blanched copper, 
alone or mixed with ſilver; or ſhall knowingly, or 
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fraudulently buy, or ſell, or offer to ſale, any malle- 
able compoſition, which ſhall be heavier than ſilver, 
and look, and touch, and wear like gold, but be worſe 
than ſtandard ; or ſhall take, pay, or put off, any 
counterfeit milled money, or milled money unlaw- 
fully diminiſhed, and not cut in pieces, at a lower 
rate than the ſame ſhall import, ſuch perſon ſhall be 
guilty of felony. . 

67. Sect. 7. This act ſhall not make any corrup- 


tion of blood, or make the wife of any offender to 


loſe her dower; and perſons accuſed of offences made 
treaſon or felony by this act, ſhall: be tried by ſuch 
evidence, and in ſuch manner, as any offenders for 


counterfeiting the king's money. 


68. Sect. 8. The crimes mentioned in the act 6 
and 7 Will. HI. cap. 17, may be heard and determi- 
ned upon indictment, or preſentment, either in his 


majeſty's court of King's Bench, or before juſtices of 


oyer and terminer, or juſtices of aſſize and goal de- 
livery: | TS, | | wy; 


69. Sekt. 9. This act ſhall continue until the end 


of the next ſeſſion of parliament, and no proſecution. 


ſhall be made for any offence againſt this act, unleſs 
commenced within three months. 25 
Made perpetual by 7 Ann. -— & ” Fo | 
70. Stat. 9 Will. III. cap. 2. fect. 1. No ham 


mered ſilver coin ſhall be reported lawful coin of this 


realm. : | . 
71. Stat. 9 and 10 Vill. III. cap. 21. ſect. 1. It 
ſhall be lawful for any perſon to whom ſilver money 
ſhall be tendred, any piece whereof ſhall be dimi- 


niſhed otherwiſe than by reaſonable wearing; or that 


by the ſtamp, colour, or weight thereof, he ſhall - 
ſuſpect to be counterfeit, to cut or deface ſuch piece; 


and if any piece ſo cut, &c. ſhall appear to be coun- 


terfeit, the perſon tendring the ſame ſhall bear the 
loſs; but if the ſame ſhall be of due weight, and 
lawful money, the perſon that broke or defaced the 
ſame, ſhall take the fame at the rate it was coined 

| | aOT > 


for: and if any queſtion ariſe, Whether the piece 
be counterfeit? it ſhall be heard and determined by 
the mayor, bailiff, or other chief officer of any city 
or town corporate, where ſuch tender ſhali be made; 
and if out of the city, then by the next juſtice of 
peace. 3 TING, 
71. Sect. 2. The tellers of the Receipt of Exche- 
quer, their deputies and clerks, and the receivers 
general of every branch of revenue, ſhall break or 
deface every piece of counterfeit or unlawfvl dimi- 
niſhed filver money that ſhall be tendred to them, 
to the uſe of his majeſty ; and the tellers, and the 
receivers general, &c. ſhall weigh, in whole ſums, 
or otherwiſe, all ſilver monies by them received; and 
if the fame appear counterfeit, or unlawfully dimi- 
niſhed, the ſame ſhall not be received in the Exche- 
quer, nor allowed them upon their accounts. 
73. Stat. 1 Ann. cap. 9. ſect. 2. The proſecution 
of ſuch as offend againſt the act 8 Will. III. cap. 
26, by miking or mending any coining tool therein 
prohibited, or by marking of money round the edges 
with letters or grainings, may be commenced at any 
time within fix months after ſuch offence com- 
mitted. : | 
Ne enalted after the union by 7 Ann. cap. 25, 
74. Stat. 4 and 5 Ann. cap. 22. It ſhall be lay - 
ful for the Treaſury, by warrants to iſſue out ot 
the coinage duty, the yearly ſum of five hundred 
pounds, over and above the yearly ſum of three 
| thouſand pounds mentioned in the act 18 Car. II. 
cap. 5, for the ſalaries of officers of the mints, and 
towards repairing the buildings, and other neceſſa- 
- TIES. . 
75. Stat. 7 Ann. cap. 24. ſect. 3. Over and above 
the ſum not exceeding three thouſand pounds, and 
five hundred pounds per annum, mentioned in the 
acts 18 Car. II. cap. 5, and 4 Ann. cap. 22, it ſhall 
be lawful for the Treaſury, by warränts, to iſſue 
| out 


Money. 19 
out of the coinage duties yearly ſuch ſum as the 
ſhall think neceſſary, not exceeding one thouſand 
two hundred pounds, for the ſalaries of officers of 
the mints in Scotland, and towards the providing 
buildings and other neceflaries for aſſaying, and 
melting down, and coining in the mints of Scot- 

land. 

„ 76. Seck. 4. Over and above the on mentioned 
in the former acts for the uſes of the Mint, it ſhall 
be lawful for the Treaſury, by warrants, to iſſue out 
of the coinage duty, yearly, any ſums not exceeding 
four hundred pounds, for the charges of officers, and 
others employed in the groſecution of offences con- 
cerning the coin in England. 

77. Stat. 4 Geo. II. cap. 12. ſect. 2. It ſhall be 
lawful for the Treaſury, out of the coinage duties, 
or any other public ſupplies, to cauſe fo much mo- 
ney to be applied as ſhall be neceſſary for defraying 
the expences of the mints of England and Scot- 


land, by way of imprelt, ſo as the ſame, together 


| with the coinage duties, do not exceed | in one year 
fifteen thouſand pounds. 

18. Stat. 12 Geo. II. cap. 8. ſect. 1. The duties 
granted by the act 18 Car. Il. for encouraging of 
coinage, and continued by ſeveral ſubſequent acts, 
ſhall be further continued upon all wines, vinegar, 
cyder and beer, imported into Great-Britain for the 

ſpace of ſeven years, to commence from the firſt of 
March, 1738, and to the end of the then next ſeſ- 
ſion of parliament ; during which time all acts of 
parliament concerning coinage, now in force, ſhall 
be put in execution. 

79. Sect. 2. The Treaſury are . out 
of the monies ariſing by this act, or out of any 
other public ſupplies granted by parliament, to apply 
fo much as ſhall be neceſſary for defraying the ex- 
pences of the mints of England and Scotland, by 
way of impreſt, and upon account for that . 
C2 0 


20 Monep. 
ſo as the ſame, together with the coinage duties arif- 
ing by this act, do not exceed fifteen thouſand 
pounds per annum; to be iſſued out of the Exche- 
quer to the maſter of the Mint in England and Scot- 
land reſpectively. 

Continued by 19 Geo. II. cap. 14, for ſeven years, 
and by 27 Geo. II. cap. 11, continued for ſeven years 
longer, to commence from the firſt of March, 1744, 


and until th: end of the juſt 2 Mon of parliament then 


next following. 
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hat it is, and what things may be ſul mit- 
„Ted io Arbitratron.  _- 
1. AA WARD (fromthe French Agard) is the judg- 

- ment and arbitration of one or more per- 
ſons, at the requeſt of tWo parties who arc at vari- 
ance, for ending the matte iſpute without pub- 
hc authority- Didlum quod odiendum ſeu obſer- 
vandum partibus imponitur. Spelm. 

2. Where the right of freehold is in debate, the 
property cannot be transferred by an award; for the 
arbitrators are in the room of the parties themſelves, 
and act in their ſtead as far as commiſſioned; what- 
ever therefore the parties can do, may be done by 
the arbitrators, but the parties cannot paſs corporal 
inheritances without ſolemn livery. 1 Roll. Ab. 242. 
14 H. IV. 19, 24. 9 H. VI. 6. 3 H. V. 6. 11 H. 
IV. 12. Keile. 99. See paragraph 3. 5 

3. But if the condition of an obligation is to 
ſtand to the award of J. S. touching ſuch lands, and 
the arbitrator awards the land to one, and that the 
other ſhould releaſe to him, if he do not this, the 
obligation is forfeited, If the arbitrator awards the 
land to one, (without directing any thing further to 
be done) it ſeems the obligation is not fortcited, 
though the other do nat convey to him to make him 
a good title; for the arbitrator hath not awarded 

any act to be done by the party, and the award it» 
ſelf cannot transfer the right, and ſo muſt be void; 
and then the condition of the obligation cannot be 
forfeited ; for the awarding the lands to one cannot 
be expounded, that the other ſhall infeoff him. If, 
| | 502 where 


2 1 0 Award. 

where there is no bond, the arbitrator award, that 
one ſhail infeoff the other, it ſcems, an action on 
the caſe may be maintained for not doing it; for the 
award in itſelf is as good as if there were a bond, 
and then there is the ſame reaſon an action ſhould 
lie, as that the condition of the obligation ſhould be 
forfeited ; for if ſuch an award were void, then the 
condition of the obligation to perform it could not 
be broken. See the authorities cited in the preceding 
paragraph. 

4. An annuity is not determinable by award ; 
for it is reckoned in nature of a frechold, and chere. 
fore cannot paſs without the deed of the Party. 
1 Roi.: Ab. 266. 

3. It has been doubted, whether leaſes for years, 
being chattels real, could be transferred by award ; 
therefore it ſeems ſafeſt, when the controverſy relates 
to them, that the parties be bound in mutual obli- 
gations to perform the award, and then if the arbi- 
trators award, that one ſhall aſſign, transfer, Sc. the 
leaſe to the other if he refuſes, he forfeits his obli- 
gation. | 
6. An award of the 5 rent reſerved on 
a leaſe for years, is good. 1 Kol. Abr. 264. 

7. The detaining a charter of feoffment, as it 
relates to a real thing, cannot be ſubmitted ; for da- 
mages only can be recovered for ſuch taking. 

8. Cauſes criminal are not arbitrable, becauſe 
they ought to be puniſhed for the common good. 
And though the ſubmiſſion be by bond, yet the ob- 
ligation is void, and the parties may be puniſhed for 
entering into ſuch bonds. 2 Vent. 109. 

9. Cauſes matrimonial ſeem not arbitrable; be- 
caulſe marriage ought to be tree, and religion "IH 
lows the ſevering thoſe whom the church hath j join- 
ed: but the damages a perſon ſuſtained by a pro- 
mile of marriage, or any thing relating to a marriage 
portion, may be ſubmitted. 1 Kol. Air. 2 92. 

10. Debts due by ſpecialty cannot be diſcharged 
oy: naked award; but if the ſubmiſſion mow by 

ond, 
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bond, the award would be a good bar, for one ſpe- 


cialty may be diſſolved by another. "Oe 51. Cro. 
Jac. 99. 

11. A certain and fixed debt is not diſcharged 
by an award ; for the end and deſign of an arbitra- 
tion 1s to reduce uncertain debts and duties to a cer- 
tainty ; and to award a man a certain debt 1s to give 
him no more, nor do any greater thing for him than 
was done before : for now he can have but an ac- 
tion, and that he might have before, and to give 


him leſs than he had before, is to do him a maniteſt 


injuſtice, which the arbitrator cannot do. 1 Kol. 


Abr. 264. 


12, Butif twenty pounds be due to a man, wa 
he and another ſubmit all perſonal things, &c. to 


arbitration, there if the arbitrator award ten pounds, 


it is a good award, becauſe there were other uncer- 
tain things ſubmitted, and the arbitrator had conſi- 
deration of all, and ſet one againſt the other in ma- 


king the award, ſo as perhaps the debt of twenty 


pounds was diminiſhed in conſideration of ſome treſ- 
paſſes done by him to the other party. Allen 25. 
10 H. VII. 4. See 1 Lev. 292. 2 Saund. 190. 2 
Med. 303. 

13. It is held clearly, that all chattels perſonal, 
and perſonal actions, ſuch as treſpaſs, conſpiracy, 


maintainance, Sc. may be determined by arbitra- 


tion, and the right transferred by naked award, tho? 
the ſubmiſſion were not by deed ; for theſe being 


transferrable by the party himſelf, without any fo 


lemnity, whatever the parties themſelves could do, 
may be done by the arbitrators, Who are their ſub- 
ſtitutes, and ſtand in their place; and if on theſe 
ſubmiſſions, without deed, the arbitrators award the 
party a ſum certain, he may bring an action of debt 


for it; but if they award the doing of ſome other 


thing, which is beneficial to him, he muſt bring his 
action on the caſe. 9 Co. 78. 
14. The arbitrators cannot make an award of 
matters different from thoſe which were ſubmitted ; 
C 4 therefore 
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therefore if the ſubmiſſion be of ewes with lamb, and 


after the ſubmiſſion the lambs are yeaned, they can- 
not arbitrate concerning the lambs. I Keb. 600. 


2 Weſt. Symb. Sell. 32. 
Set, 2. Who may ſubmit to arbitration. 
1. Perſons attainted or outlawed cannot ſubmit 


to arbitration ; for they have no property, and can- 
not by the law controvert any ning. 3 Hen. VI. 


N 


Perſons who cannot contract, cannot ſubmit 


to eee therefore femes covert, perſans com- 


pelled by threats and impriſonment, perſons profeſ- 
fed in religion, cannot ſubmit. 9 Edu. „ 


Latch. 27. 


3. The huſband may ſubmit the chattels he hath 
in right of his wife to an award; for he may dif, oſe 


of them. Style 351. March 77, 78. 


4. If the huſband ſubmits to arbitration the chat- 
tels the wife has, as executrix or adminiſtratrix, this 


all bind the wife; becauſe the wife cannot perſo- 


nate any one, without the huſband, during cover- 
ture. Cro. Jac. 447. 
But query? for by ſome opinions the wife, in this 
caſe, may ſubmit to an award without the huſband ; 
for when the huſband allows her a power of admini- 
tration, be muſt ſuffer her ty act purſuant to the truſt 
repoſed in her, aud his expreſs conſent to her admini- 
ſtration is a tacit conſent to all future actions of that 
nature, and conjequently are his own atts; but whe- 
ther this makes him. liable to a devaſtavit, is à greater 
queſtion , becauſe they are not properly alis of admi- 
ulſtration, and conſequently he never ſubmitted to them. 

See 10. H. 7-30, 5 . 27. 

5. A dean without the chapter, a mayor wick 
bs commonalty, the maſter of a college or hoſpi- 
tal without his tell>ws, cannot ſubmit to an — 

a for 
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: for the ſubmiſſion has the force of a contract, and 


they cannot contract without them. 21 Edw. 4. 


13. = 
6. If one party and the deputy or attorney of 


the other party ſubmit to an award, this is well 


enough; for the act of my deputy is my own act. 
Dyer 21. 1 Rol. Abr. 244. 5 

7. If ſeveral perſons do a treſpaſs, and one of the 
wrong-doers and the party to whom it is done ſub- 


mit to arbitration, and an award is made, the other 
perſons ſhall take advantage of it by way of extin- 


guiſhment of the treſpaſs ; the ſame law where the 
party releaſes to one of them; for in both caſes a ſa- 


tisfaction really is, or is preſumed to be made, and 
a man cannot receive a double compenſation for the 


ſame wrong. 1 N, Apr. 1 
8. If ſeveral perſons on the one part, and ſeve- 


ral perſons on the other, ſubmit generally to an 


award, the arbitrators have not only power to deter- 
mine matters between them jointly, but ſeverally 


and diſtinctly alſo; and an award between one only 


of the one ſide, and another of the other ſide, is good; 


for this is not doing leſs than the commiſſion war- 
rants, ſince there is an authority in it to determine 


matters diſtinctly between them; for the ſubmiſſion 


1s of all matters; ſo that it contains as well all things 


ſeverally between each of them, as jointly between 
them all, and perhaps there may be a cauſe of award 
between the others. 1 Rol. Abr, 261. Hard. 399. 


Sect. 3. Of the ſeveral kinds of ſubmiſſion to Ar- 
9; bitration, EN 


1. The ſubmiſſion is the authority given by the 


parties in controverſy to the arbitrators, to determine 


and end their grievances; and this being a con- 
tract, or agreement, muſt not be taken ſtrictly but 


largely, and according to the intent of the parties 


a This 


———— — — 
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2. This ſubmiſſion may be by word or deed : if 


the ſubmiſſion be by word, there is no remedy to en- 


force the party to perform the award, but recipro- 
cal actions on the caſe, and an action of debt will 
lie, if money be awarded ; for it is in nature of a 
ſimple contract. 1 Keb. 600. 

3. If the ſubmiſſion be without deed, it may be 
_ revoked without deed, and the party ſhall loſe no- 
thing; for ex nuda ſubmiſſ one non oritur actio. 8 Co. 
81, 82. But the party muſt give notice of the re- 
vocation. 1 Sid. 281. If you plead quod revocavit, 
without giving any notice to the arbitrators, the par- 
ty may take iſſue upon the re7ocation ; for not to 


let them know you have revoked, is no revoking; 


for de non apparentibus et non exiſtentibus eadem eſt ratio, 
but it need not be ſhewn in pleading that notice was 

given, for there quod revocavit neceſſarily implies no- 
tice. 8 Co. 82. 

4. If the ſubmiſſion be by deed, it is of its own 
nature * countermandable, though. made irrevoca- 
ble by the expreſs words of the deed ; for the arbi- 
trators being conſtituted and put in the place of the 
parties, by their conſent, to act for them, they can 


no longer act than they have ſuch conſent. 1 Sid. 
281. 8 Co. . 


5. But if a man obliges himſelf to | ſtand to an 
award, if the party revokes it according to his pow- 


er, he hath forfeited his obligation; for the making 


the award becomes impoſſible by his own default, 


and therefore the obligation is ſimple; but if it 


be without obligation, he forfeits nothing 8 Co. 
32, 83. 


6. If ſeveral plaintiffs or defendants ſubmit them- 


ſelves to an award, one cannot revoke the ſubmiſſion 
without che other; for joint acts are conſidered as 
the acts of one perſon, and there can be no revoca- 


tion 


But it cannat by countermanded without deed, quia Jolvitur 
earcm modo, quo ligatur, 1 Brownl. 62. | 
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tion without the act of that perſon who made the 
ſubmiſſion. 1 Brownl, 62. 

7. If a feme ſole ſubmits to arbitration, and af- 
terwards marries, this is a revocation of the ſubmiſ- 


ſion; and if it be by bond, che bond is forfeited. 


I Jones, 388. 

If one have judgment in an ejectment, and 
Fs they ſubmit the controverſy to arbitration ; but 
before any award be made, he ſues out execution, 
it is a forfeiture of the bond ; for he is the cauſe no 
award can be made. T. Fones, I 34. | 

9. A ſubmiſſion may be made a rule of court, 

= to the ſtatute ꝙ and 10 Wil. III. and it is 


| laid, that although the ſubmiſſion be by bond, yet 


the party may have it. made a rule of court; in 
which caſe, it is ſaid, he may proceed on the bond, 


and likewiſe have an attachment 5 not performing 


the award. See 1 Sid. 44. 

10. By the ꝙ and 10 . III. it is enacted, That 
« it ſhall and may be lawful for all merchants and 
** traders, and others, deſiring to end any contro- 
e verſy, ſuit, or quarrel, (for which there is no other 
* remedy but by perſonal action, or ſuit in equity) 


© by arbitration, to agree that their ſubmiſſion of the 
* ſuit to the award or umpirage of any perſon or 
< perſons, ſhould be made a rule of any of his ma- 


+ jeſty's courts of record, which the parties ſhall 
« chuſe, and to inſert ſuch their agreement in their 
© ſubmiſſion, or the condition of the bond or pro- 
* miſe, whereby they oblige themſelves reſpectivcly 
to ſubmit to the award or umpirage of any perſon 
or perſons; which agreement being ſo made and 
< inſerted in their ſubmiſſion, or promiſe, or condi- 
tion of their reſpective bonds, ſhall or may, upon 
producing an affidavit thereof, made by the wit- 
o neſſes thereunto, or any one of them, in the court 
* of which the ſame is agreed to be made a rule, 
* and reading and filing the faid affidavit in court, 
& be entered of record i in ſuch court, and a rule ſhall 
4 * thereupon 


— 
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„ thereupon be made by the ſaid court, that the 


& parties ſhall ſubmit to, and finally be concluded 
< by the arbitration or umpirage which ſhall be 
ce made concerning them by the arbitrator or um- 
<« pire, purſuant to ſuch ſubmiſſion ; and in cafe of 
„ diſobedience to ſuch arbitration or umpirage, the 
c party refuſing or neglecting to perform and exe- 


cute the ſame, or any part thereof, ſhall be ſub- 


<& ject to all the penalties of contemning a rule of 


court, where he is a ſuitor or defendant in fuch 
* court, and the court, on motion, ſhall iſſue pro- 
« cels accordingly, which proceſs ſhall not be ſtop- 


* ped or delayed in its execution by any order, rule, 
* command, or proceſs of any other court, either of 
* law or equity, unleſs it ſhall be made appear on 
<* oath. to ſuch court, that the arbitrators or umpire 
* miſbehaved themſelves, and that ſuch award, ar- 


bitration, or umpirage, was procured by corrup- 


tion, or other undue means: and that any arbi- 
tration or umpirage, procured by corruption or 
* undue means, ſhall be judged and eſteemed void 
* and of none effect, and accordingly be ſet aſide by 
„any court of law or equity; ſo as complaint of 
0 fuch corruption or undue practice be made in the 
* court where the rule is made for ſubmiſſion to 
© ſuch arbitration or umpirage, before the laſt day 


of the next term after ſuch arbitration or umpirage 


% mace and publiſhed to the parties. _ 
11. An arbitration bond had theſe words, and if 
the obiizor ſball conſent, that bis fubmiſfion ſhall be made 
a rule of court, that then, Sc. Upon motion to make 
this ſubmiſſion a rule of court, it was objected, that 
thele words did not imply his conſent, but if he 
would forfeit his bond, he need not let it be made a 
rule of court; yet, becauſe this clauſe could be in- 


ſerted for no other purpoſe, the court took theſe 
conditional words to be a ſuilicient indication of con- 


ent.” , 5 ET 
12. A matter being referred by rule of court to 


the determination of the judges of aſſize, it was 


moved, 


7 
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moved, that the judges determination might be 
made a rule of court; and per Holt. where a matter 
is referred to arbitrators by rule of court, and they 


make their award, we will compell a performance 


of it, as much as if the award were part of the rule, 
fo a new rule is needleſs. 1 Salk. pi. 


Note, the conſtant practice is to make the rule ac 


niſi prius a rule of the court above, which is always 
granted; for the non performance of it, while the 


matter was ſub judice, was no contempt. 1 Salk. 7 3 f 


Alſo the party muſt be required perſonally to per- 
form the award, and ſuch perſonal demand muſt be 
made out by affidavit, otherwiſe the court will not 
grant an attachment. 1 Salk. 83. 


13. On motion to ſet aſide an award, becauſe 
the arbitrators went on without giving the party 
time to be heard, or produce a witneſs, Holt ſaid, 
that the arbitrators being judges of the party's own 


chuſing, he ſhall not come and ſay, that they have 
not done him juſtice, and put the court to examine 
it; aliter, when they exceed their authority. 1 Salk. 
73. But awards have been frequently ſet aſide, eſ- 
Rune in equity, where the arbitrators appeared to 


have been miſtaken, or have been guilty of corrup- 
tion or partiality; as if they have an intent in the 


thing in controverſy. 2 Vern. 251. So where there 


are three arbitrators, and two of them by fraud or 
force exclude the other; or if they have private meet- 


ings, and admit one of the parties, and give no no- 
tice to the other. 2 Vern. 914. So where they 
awarded four hundred ninety-five pounds againſt one 
of the parties, for calling the other, who was a butch- 
er, bankrupt knave, to repair his honour, as they 
called it. 3 Chan. Rep. 76. 2 Vern. 251. See 1 


Fern. 157. So where the ſubmiſſion was to arbitra- 


tors, and they had power to chuſe an umpire, which 
they did, by throwing cro/s and pile who ſhould name 
him; and for this the court ſet aſide the award. 


\ 


14. Sub- 


. 
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14. Submiſſions are likewiſe general, as of all 
controverſies, debts, dues, Sc. and here the arbi- 
trators are not obliged to determine all matters diſ- 
cloſed, but their arbitration of ſome things will be 
good, though they leave other things undone ; but 
where the ſubmiſſion 1s ſpecial or conditional, ita 
quod an award be made of all controverſies depend- 
ing, they ought to determine all matters of which 
they have notice; becauſe here by the expreſs words 
of the authority, I do not own his determination, un- 
leſs all matters in controverſy are ſettled ; and there- 
fore to determine one without the others, is to act 
contrary to the authority; but if upon ſuch a ſubmiſ- 
ſion, the arbitrators make an award but of one thing, 
it ſhall be intended there were no others to make an 
award of, unleſs the other ſide ſhew there was, and 
that the arbitrators had notice thereof. 1 Brownl. 
63. 1 Kol. Abr. 257. 8 


Sect. 4 Of the Arirratars and their Autboriy: | 


The arbitrators are perſons indifferently choſen, 
to ende the matters in controverſy according 
to their own minds, whether they be matters of law 
or fact. Infants, perſons excommunicated, out- 
lawed, Sc. may be arbitrators; for every perſon 
muſt uſe his own diſcretion in the choice of his 
judges ; and being at liberty to chooſe whom he 
likes beſt, cannot afterwards object the want of ho- 
neſty or underſtanding to them, or that they have 
not done him Julke Weſt. Symb. Part 2, ſet. 2. 
Hard. 44. 
2. The arbitrators are perſonally truſted with the 
g authority, and it is not within their power to aſſign 
it; therefore, if an award be to ſtand to the deter- 
mination of a ſtranger, this is void; but if the award 
be, that an arbitrament made by J. S. ſhall 
ſtand, this is good; becauſe it is their own award, 
though it refers to the act of another: bar though 
5 


1 
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the arbitrators cannot transfer their power, yet they 
may award, that others ſhall do a miniſterial act in 
ſubſerviency to their award; for what is done by 
ſuch perſons, 1s done by them as ſervants and in- 
ſtruments of the arbitrators, and is the act of. the 
arbitrator himſelf ; as that a conveyance ſhould be 


made as counſel ſhould direct; ſuch coſts paid as the 


prothonotary ſhould tax, Is A good award. 5 Co. 78. 
I Roll. Abr. 251. | 


3. The arbitrators cannot make their award by | 
arcels at ſeveral times, for when they have made an 


award they have executed their authority, and can 
do no more; and therefore, 1f two ſubmit all debts, 


treſpaſſes, Sc. and the arbitrators one day make an 
award of the debts, and of the treſpaſſes another 


day, this is not good as to the treſpaſſes; but they 


may deliberate of one thing one day, and of another 


thing the other day, and then make an entire awardof 
the whole. Allo an award made in the night is 


good; for the party's attendance is not requiſite : 
but where an act cannot be done without perſonal. 
attendance of a third perſon, it cannot be in the 


night. Cro. Elig. 676. 1 Roll Abr. 250. 
4. The arbitrators cannot reſerve to themſelves 


a future power, ſince that would enable them to 
make a double award, without the interpoſition of 


thoſe who impowered them at firſt, Hob. 218. 1 Sid. 


59. 
5. If a ſubmiſſion be made to A and B, Wien 


their occaſion will permit, convenient time muſt be 
given, after requeſt; and if no arbitration then made, 


the parties may revoke. 2 Keb. 10. 
6. If there be a ſubmiſſion to arbitration, and if 
they cannot agree before the ficſt of May, then the 


ſubmiſſion is made to J. S. to be the umpire, to be 


made before a certain day then next to come. If the 
arbitrators never diſcourſe about the matter, ſo as 
there is no diſagreement between them; yet if they 
make no award before the day, the umpire may de- 
termine the matter; for theſe words, , they cannot 


agree, 


agree, are not to be kin "HR but only, that if 
they do make no award, that then, Sc. 1 Koll. Abr. 
261. 

7. If the condition of an obligation be to ſtand 
to the award of certain perſons, A and B, and J. S. 
being umpire for both parties; in this caſe an award 
by A and B is good; for #mpzre, in the common ſig- 
nification of the word, denotes a perſon that is to 
make an end of the matter, if the others cannot. 1 
Roll Abr. 261, 262. 1 

8. If a ſubmiſſion be to four, and t to the umpi- 
rage of J. S. the four and J. S. may join in the 
making of the award; otherwiſe, if their power had 
been divided in the fabmiſlion, as if it had been to 
the four, and if they could not agree, then to J. S. 
1 Bulſt. 184. © 

9. If the arbitrators and umpire have the ſame 
time allotted them to make their award in the ſub- 
miſſion, as to the umpire, it is not abſolutely void; 
for if one of the arbitrators dies, then the umpire 
may determine the matters, otherwiſe not; for two 
different judges cannot have a concurrent juriſdiction 
of the ſame thing; and a diſagreement between the 
arbitrators at . 4 firſt meeting, gives no power to 
the umpire to interpoſe; becauſe, though they do 
not agree at their firſt meeting, they may at the next. 
1 Rol. Abr. 261. 1 Jie. 428, „„ 

10. If the condition of an obligation be to ſtand 
to the award of A, B, C and D, ita quod, the ſaid 
award, before ſuch a day, be made in writing by the 
ſaid A, B, C, and D, or any two of them, under 
their hands, 22 any two of the arbitrators, with- 
out the reſt, may make an award; for though by 
the firſt part they are bound to ſtand to the award of 
thoſe four, yet their power is divided by the ſubſe- 

quent words; and the ita quod is but an explanation 
of the condition; and the whole makes but one ſen- 
tence. Telv. 203. 1 Ven. 50. 2 Keb. 57. 

Ii. The condition of a bond was, F the arbitra- 
tors make an award on or before the nincteen'h of Febru- 

ary, 
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ary, &c. aud i they do not make it Jefore, &c. their 
authority doth not determine till after the nineteenth, 
and the award cannot be made by the umpire before 
the twentieth. 1 Mod. 274. 
12. If the arbitrators have time to the tenth of . 
June, and if they agree not to nominate one to de- 
termine it by the ſaid tenth; here, if the arbitrators 
| chooſe an umpire, that determines their power ; for 
it ſeems plainly the deſign of the parties, that either 
one or the other may determine it by that time, and 
not that both ſhall have concurrent Juriſdictions. I 
Rol. Abr. 261. 1 Sid. 428. 1 8 
13. If the arbitrators make an award of part, 
during their time, the umpire cannot make an award 
of the reſt, unleſs the ſubmiſſion be, that if the ar- 
bitrators make an award of part, or of none, then the 
umpire may make an award of the part remaining or 
the whole. 1 Rol. Mr. 262. 
14. If the condition of an obligation be to ſtand 
the award of A and B, ſo as the ſaid award be made 
before ſuch a day, and if they make no award, then 
to ſtand to the award of ſuch umpire as the laid A 
and B ſhall nominate ; ſo as the ſaid umpire do make 
his award before another day; and the arbitrators be- 
fore the firſt day make no award, but afterwards 
name C to be umpire, who thereupon immediately 
refuſes ; and the arbitrators afterwards nominate D, 
who before the laſt day makes an award; this is a 
good award: for the nomination of C to be umpire 
did not make him fo: ; but when he refuſed, it 
amounted to no more than a bare propoſal to him; 
and the form of pleading always is ſuſ.epto ſuper ſe 
onere arbitri ; io that it is the acceptance makes him 
umpire. 2 Vent. 113, 114. Tryppit and Eyres, ad- 
Judged by three judges againſt Pollexfin, chief juſtice, 
who held that C might have proceeded notwithitand- 
ing his refuſal ; and there could not be two concur- 
rent juriſdictions in ſeveral perſons. 3 Lev. 263. 
S. C. See 1 Salk. 70, where, per Holt, if the arbi- 
D trators 
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trators chooſe an umpire who refuſes, they cannot 
revoke or chooſe again, for they have executed their 
authority; aliter, if they chooſe him on condition he 
do accept: but Rookſby doubted whether an expreſs 
condition would make a difference, becauſe it ſeemed 
to be implied. | 
18g. If the condition of an obligation be, That 
whereas A, and his ſon, of one part, Sc. have ſub- 
mitted to the award of B and C, ita quod, &c. be- 
fore the firſt of May; Nandi if they make none, to the 
award of ſuch umpire as they ſhould chooſe to be 
made before the firſt of June; and the arbitrators 
make no award, but chooſe an umpire who makes 
an award; but quoad the ſon awards nothing ; this is 
a void award; for though the ita quod be in che clauſe 
referring to the arbitrators, and the award is made 
by the umpire, yet the ita quod relates by conſtruc- 
tion to the umpire as well as the arbitrators. 1 Lev. 
139, 1 Bean and — 5 


Sect. 5. Of the Award, and what ſhall be 4 42 
Cod Award, and what not. | 


1. THE courts of juſtice have of late becn mor 
liberal in the conſtruction of awards than formerly, 
and many of the niceſt diſtinctions to be met with 
1. the books, are by no means to be admitted as 
precedents in expounding awards at this day; and 
this the courts do in furtherance of juſtice, and for 
quieting of controverſies : however, as an award is 
à judgment, and can only be expounded by itſelf, 
without the aid of an avermeat of matters dehors 
| [extrinſic] to explain the meaning of the arbitrators, 
the n 67 muſt be obſerved in it : 
It muſt be made according to the ſubmiſſion. 
Pi page 35, Paragraph 2, to page 38, paragraph 23. 
2. It ought to be certain. See page 38, Para- 


graph 23, to page 42, Paragraph 43. 


3. I 


3. It ought to be equal, and mutually fatisfac- 


tory. See paragraph 42, to paragraph 5g. 


4. It muſt be lawful and — See paragraph 


59, to paragraph 7o. 
It muſt be final. See paragraph 70, 
2. Firſt. If an award be made of any other thing 
than what is contained in the ſumiſſion, it is void 


for no act is my own, or binding to me, unleſs done 


by me, or by commiſſion from me. Dyer, 242. 
| Plowd, 396. 


If arbitrators award ta do an act to a ſtranger, i 
this is good; for the ſtranger is put by the arbitra- 


tors in the place of the party, and they have power 
to award this act, ſince it is not impoſſible or unequal, 

and it relates to the ſubmiſſion. 1 Kol. Abr. 248. 

10 Co. 131. 


4. But an award, that an act ſhould be done by a 


ſtranger, is void, becauſe he is not within the ſub- 
miſſion. Hard. 46. 


5. If two ſubmit to award all actions, and the ar- 
bitrators award a releaſe of all actions till the time 
of the award, ſome books have ſaid that this is void 


for the whole; becauſe it extends to things partly 


in the ſubmiſſion, and partly to things out of it, and 
it is one entire act; for, ſay they, to do that act they 


are not obliged, becauſe not within the ſubmiſſion ; ; 
and to do an act relating only to things contained in 
__ the ſubmiſſion, is another act from what is awarded: 


others have ſaid, that this is not void, unleſs there are 
ſhewn, on the "other ſide, cauſes of action ariſing 


between the time of making the award; otherwiſe 
none ſhall be intended: and then the releaſe only re- 
lates to the things in ſubmiſſion. 1 Rol. * 45, 162, 
270. Vanlore and Trip. 


6. But it has been reſolved, and ſeems now ſettled, 


that the act is not entire; for he may releaſe all ac- 


tions to the time of the ſubmiſſion: for though there 


is one deed of releaſe awarded, yet that thing relates 
to ſeveral things that are dividable i in their own na- 
2 ture 


— —— 2 —ñwl3E—ñĩV— 2—ñ— 


ture one from the other; and ſo it ſhall be good for 


or right to real things, where perſonal things are ſub- 
| mitted ; and therefore, if they award ſervice for two 
years, or a releaſe of the right of lands in ſatisfac- 
tion for a treſpaſs, this is void; for nobody can be 


anſwer a perſonal injury, for :ꝶœt only might be taken 
in execution for it by the common law; but his per- 
ſonal eſtate may be bound to anſwer it; therefore, if 
the arbitrators award a horſe, money, a quart of wine, 
in ſatisfaction for a treſpaſs, this is good; for here 


ing tithes in a place certain, and the arbitrator awards 
be intended all actions concerning the tithe, unleſs 


the ſubmiſſion, and void for the reſt. Cro. Fac, 
66. 
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what is in the ſubmiſſion, and void for the reſidue. 
3 Lev. 188. 1 Salk. 74. 
7." The arbitrators cannot bind a man's liberty, 


ſuppoſed to ſubmit more than his perſonal eſtate to 


a new perſonal duty is raiſed inſtead "of the former, 
and to ſatisfy out of the perſonal eſtate, is neceſſarily 
implied in the ſubmiſſion ; for this is a means neceſ- 
ſary to quiet the matters. 1 Rol. Abr. 243. 

8. If two ſubmit to award all quarrels concern- 


that one ſhall pay to the other twenty pounds, and 
the other ſhould releaſe to him all actions, this ſhall 


the contrary appear on the other fide; and the actions 
may be ſevered: and this ſnall be good for acts in 


A ſubmiſſion of all debts and demands, and 
a releaſe of all Judgments, executions, and extents 
awarded, is a good award. 2 Saund. 190. 
10. A ſubmiſſion of all matters between the plain- 
tiff and another, and an award made of things that 
the party hath in right of his wife, is good; for 
theſe things are comprehended under the words aff 
matiers. 3 Bulſt. 65, | 
ix. A Aubmiſnon of all injuries, an award of al 
debts, duties, and treſpaſſes, a good award; for 
whatſocver 1s an law, is an injury. 3 Bu Ie. 


312. | 
13. A 


12: A ſubmiſſion of all actions now depending, 
and an award of all actions, good; for it ſhall be 
intended actions depending. Cro. Ez. 66. 

13. There is a controverſy between A and B, 
on one part, and C, D, and E, on the other part; 
and C for himſelt, and D and E, ſubmits the mat- 
ter, and promiſes to ſtand to the award. If the 
award be, that C ſhall pay ſo much in ſatisfaction of 
the controverſy, it ſnall bind him, though it con- 
cerns D and E, who are ſtrangers to the ſubmiſſion; 
in as much as the thing awarded is to be done by him, 
and not by the ſtrangers to the ſubmiſſion. 1 Rol. 
ag 43 

If there be a controverſy between the parſon 
nd the pariſhioners, whether tithes ſhall be paid in 
ſpecie or not, and they ſubmit all controverſies, and 
the arbitrators award that they ſhall pay ſa much a 
year for the tithes, this is good; for that was the de- 
bate on the award. 1 Rol. Air. 284. 

16. If the ſubmiſſion be of all controverſies to 
the time of the ſubmiſſion, and the award be that 
one of them ſhould deliver up an obligation made 
ſince the ſubmiſſion, in ſatisfaction of all matters, 
Sc. this is good. becauſe the bond is en only in 
ſatisfaction. 1 Rol. Mr. 246. 

16. An award may be good, though part of it 
be made of a thing not within the ſubmiſſion ; as 
if an award be to pay one thouſand pounds, and to 
procure a ſtranger to pay twenty-two pounds per 
annum, the plaintiff muſt lay the breach in not pay- 
ing the one thouſand pounds; for as to the ocher 
Parts it is wholly void. Cro. Far? 149. 

17. If an award be good for part, and void for 
part, the plaintiff may aſſign the breach, that the de- 

tendant did not perform "The thing ſubmitted, ec 
Per formavit in aliquo; for it ſhall refer only to that 
in the ſubmiſſion, for the reſt is void, and not to be 
performed. 2 Kol. Rep. 46. 


D 3 Omen 19. if 


8. If the arbitrators award on one ſide an act 
contained in the ſubmiſſion, and on the other ſide an 
act out of it, this is a void award for the whole; for 
this is unequal, becauſe there is ſomething on the one 
ſide awarded only, and nothing on the other; for 
what they intended to ballance it with on the "Oy 
appears to be void: Cro. Fac. 149. 

19. If the arbitrators award ten pounds to one 
of the parties, and five pounds to a ſtranger, this is 
good as to the party himſelf, and void for the ſtran- 
ger. 2 Saund. 293. 

20. An award may be good, though made of leſs 
than 1s contained in the ſubmiſſion ; as if the ſubmiſ- 
ſion be of all actions, treſpaſſes, demands, and con- 
troverſies, and the award be of ſome only, this is 
good; for no more ſhall be ſuppoſed made known 
to the arbitrator : and if there be other cauſes of ac- 
tion in being, and they be made known to the arbi- 
trator, they "mult be ſhewn on the other ſide; and 
this as well where the ſubmiſſion is conditional by 
ita quod, as where it is abſolute ; for the award be- 
ing made de premiſes, ſhall be ſuppoſed to ſettle all 
things. 8 Co. 98. Hob. 49. 

21. If the award be conditioned to be delivertd 
in writing, and under hand and feal, the circum- 
ſtances muſt be obſerved, or the award is void; and 
therefore if it be delivered under the ſeal only, It 18 
not ſufficient. 2 Rol. Rep. 24. | 

22. If two ſubmit-all actions till the ninth of 
June, ita quod arbitrium fiat de premiſſis, and award is 
made of all actions till the ſcventh, ſome have ſaid 
this is leſs than the ſubmiſſion, and void: but the 
better opinion is, that this 1s well enou h, eſpecially 
unleſs there be ſhewn, on the other be. an action 

arifing between the ſeventh and ninth. Cro. Jac. 
378. 

"23 Second rule. See page 34. as an award is in 
pature of a judgment, it ought to be wholly de- 
calive ; or it doch not determine the matter, it be- 

comes 
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comes the cauſe of a new controverſy: therefore if 
the arbitrators award a bond for quiet enjoyment of 
lands, without appointing a certain ſum, this is a void 
award, and the party is not obliged to give bond to 
the value of the land; for the ſenſe of the bond muſt 
be ſupplied by averment: now it hath the credit of 
a judgment, there can be no interpretation made of 
the award, but by the words of the award itſelf; for 
if it receives its meaning from any matters out of the 
award, the mind of the arbitrators is only gueſſed 
at, and not expreſſed; but the parties intended to 
be obliged, only by what the arbitrators themſelves 
declare to be their award: and were the bond to be 
according to the value, they cannot aſſign their 
power to any perſon to aſſeſs the value. 5 Co. 77. 
Ce. Fitz. „ Dyer, 242. ©: 
24. So if the arbitrators award that one party 
ſhall give ſecurity to the other, for the payment of 
ſixteen pounds, this is not a good award, becauſe it 
_ doth not appear what ſecurity, whether by bond 
or otherwiſe. Cro. Fac. 314. N 
25. If the condition of an obligation be to ſub- 
mit to an award all controverſies between A and B; 
and an award is made that A ſhall permit B to en- 
joy certain leaſes of lands purchaſed from J. S. and 
that B ſhall pay the rents, and perform the 5 
and deliver to A a true copy of the leaſes, and 
the arrears to the time of the purchaſe from J. 8. 
this is a good award as to the rents and covenants, 
though not particularly ſpecified ; for it is true an 
award-1s to be interpreted by its own words, and not 
by any matter out of the award, which doth not ap- 
pear in the words : but when the words of an award 
have relation to things certain out of the award, 
theſe things may be averred; for that is the expreſs 
mind of the arbitrators, which they have expreſly 
referred to: but as to the arrears, the award is void, 
becauſe they have not referred to any matter that falls 
within the oognizance of B; for he cannot compel A, 
A | ar 


| 
| 
| 
| 
| 
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„ ſet the time of the purchaſe; and an 


twenty⸗ -five pounds to A, and then they ſhould make 


Awakd. 


award of what cannot be certainly done, is not a 
certain determination. 1 Rol. Mr. 261. 

26. If an award be that one ſhall acquit the other 
of an obligation of two hundred pounds, aut es cir- 
citer, and the party is bound in an obligation of one 
hundred and five pounds, ant eo circiter, this is a good 
award. 1 Rol. Abr. 263. March 8 1 S. C. 

27. If an award be that one ſhall pay the other 
fix pounds on the twenty-firſt of May, and that the 
other ſhould releaſe his right in certain lands predie = 


Primo die Maij, omitting vice/mo, no: good, becauſe 
there was not any former day before- mentioned; and 
ſo the mind of the arbitrators not underſtood. I Kol. 5 


Abr. 263. 
e award be made betwoon A and B, 5 
touching certain quarters of malt delivered by A to 
B, that B ſhall pay to A ſo much for every quarter 
as a quarter of malt was then fold for; this is void, 
becauſe not faid at what market price, for one market 
may be much dearer than another. I Kol. Abr. 
364. 
29. IE A and B, merchants, and C and D, with 
all the other owners and mariners, ſubmit to the 


award of J. S8. concerning a ſhip taken by way of 
reprizal, and A and B enter into an obligation on 


one ſide; and C and D on the other; and one thou- 


ſand pounds is awarded to C and PD, and to the reſt 


of the owners and mariners ; this 8 a good award, 


though every man has not a certain allotment; for 
4 ang D ſubmit jointly in the name of the reſt ; and 


therefore an award of any thing to them, as one 
perſon, without ſubdiviſion, is good; and C and 


D being intruſted for the reſt, they are bound to make 


a reaſonable diviſion ; if not at common law, at leaſt 


in Chancery. 1 Rol. Ar. 249. 
30. If an award be made that A ſhall pay B his 
day's work and taſk work, and B ſhould then pay 


each 
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each other general releaſes; this is a void award, and 
cannot be helped by averment that he paid ſuch a 
certain ſum for day's work and taſk work, becauſe 
the award is. void in itſelf, by not ſetling the certain 
ſum ; and if that is void upon which the ſubſequent 
payment and releaſes are to be made, the whole award 
| muſt be void. 2 Saund. 292. | L 
31. An award is made of forty pounds, and mu- 
tual releaſes ; but if it ſhall appear to the arbitrators 
that one of them ſtands obliged, Sc. that then fo 
much ſhall be deducted, this makes the whole award 
void ; for it is uncertain how much will be due : but 
if the award had been, that if any bill of debt ap- 
pears, that ſhould be deducted, that, it ſeems, would 
be a good award : and though he awards mutual re- 
leaſes, which would make a final end of all, yet it 
appears that was to be after payment; and therefore, 
that part of the award ſhall not ſtand alone, for that 


is contrary to the intent of the award: fo if the ar- 


bitrators make an award, with a proviſo at the end 
of it, that if they do ſuch an act the whole award ſhall 
be void, the whole award is void: for the award 
ought in preſent to be certain. Hard. 45. Cro. Jac. 
I49. e 
bs An award that one ſhall pay part of the charge 
of the voyage, and allow his part of the loſs that 
ſhall come to the ſhip upon account, 1s good ; for 
it may be reduced to certainty, 1 Aol. Ar. 
. 

33. If an award be, that one of the parties ſhall 
pay to the other ſo much as is due in conſcience, this 
s a void award. Syile 28. „„ 
34. Five pounds quit rents, and other ſmall 
things, is void for the uncertainty. Marcb 144. 

33. An award to pay ſo much money as ſuch 


land is worth, is void for the uncertainty. Skis. 


246, 5 

36. An award that one of the parties ſhall account 
with the other, not good, becauſe the matter is not 
ſettled. Fitz. Ar. Tit. Award. 32 
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If the ſubmiſſion be of two hundred acres, 
called Kelſtorne Ling. and the award be concerning 
the waſte lands in the town of K, this award is void, 
and cannot be helped out with an averment: ſo if 
money be awarded to be paid by one, and it is not 
ſaid in ſatisfaction of what he owes the other, that 
cannot be averred. Dyer, 242. 1 Rol. Ar. 203. 
38, If A commits a nuſance to B, by erecting 


ſcativiis on his own ground, and the arbitrators 


award, that the ſcaffolds ſhall be removed by A, on 
whoſe grounds they are; for though any perſon may 
by law remove a nuſance, yet the arbitrators, who 


are judges of equity, as well as law, muſt be under- 


ſlood to intend it of him who committed the nu- 
ſance ; and therefore the award not void for uncer- 


. tainty. 6 Med. 244. 


39. An award to pay tle charges of ſuch a ſuit 
is good, becauſe it is the intent of the arbitrators, 
it ſhould be reduced to a certainty by the attorney's 
bill, who is the only perſon can know the ee 


Cro. Car. 383. 2 Vent. 242. 


40. Where the award was to pay all the expences 
of ſuch a ſuit, and all reaſonable expences, circa ſec- 


tam pred. and it was admitted, per Cur. to be void 


for uncertainty; but to pay ſuch coſts or charges as 

the maſter or prothonotary ſhall tax, has been always 

held good. 1 Sid. 356. | 
41. An award was, that one of the parties, he 


or his executors, ſhould releaſe; and my lord Hol: 


inclined to think, that it may be conſtrued that he 


and bis executors ſhould releaſe. 1 Saik. 69. 


42. Third rule. See page 35. Awards muſt not 


be on one ſide only, This muit be underſtood 


thus: that all controverſies being between two parties, 
that which is awarded to be done to one, mult be an 
advantage to both; fo as to end the controverſy, 

and diſcharge one, as well as give ſatisfaction to the 
other; for if it doth not, it is manifeſtly unjuſt: and 


therefore, whenever it appears to the court that, 


not- 
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notwithſtanding the award, the thing remains a duty, 
as before, and is not diſcharged; that apparently is 


an award on one fide, and conſequently is void: 
not that where one party is by the award to have 


ſomething paid him, or the like, and not the other, 


that that award ſhould be naught : for perhaps no- 


thing may be due to him, and he might be the only 


_ trefpaſſer in the caſe. 1 Rol. Abr. 253. 


43. Thus in caſe of a treſpaſs ſubmitted, The 


arbitrators award that one ſhall pay the other three 
pounds; this is void, becauſe only on one fide ; for 
it is not ſaid for what, and fo the treſpaſs is not diſ- 


charged, and then the other party hath no advan- 


tage by the award : but if it were awarded de et ſuper 
præmiſſis, it would be well enough: likewiſe if the 
award had been, that he ſhall pay three pounds for a 
treſpaſs, it had been good; and yet only one was to 
do an act, but then the treſpaſs by that award had 
been diſcharged. 1 Rel. Abr. 253, 254. 
44.4 and B ſubmit all actions had by A Satt 


B, and all actions by B againſt A, and the arbitra- 
tors award that A ſhall go quit of all actions had by 
B againſt him; this is naught, becauſe they ſay no- 


thing as to che other actions. 1 Rol. Abr. 2 33. 


45. An award that one ſhould have ſuch trees, 
and that the other ſhould give him ſecurity to pay 
ſixteen pounds, is void, becauſe it is not certain hat 


ſecurity; and then that part of the award being void, 

the other part muſt be void too, for elſe it would be 
an advantage to one only. Cro. Fac. 314. 

4 oo If an award be that the obligor in a ſingle 

bond ſhall pay the money, that had been no award 


without ſaying that he ſhould be diſcharged ; for 
payment without a diſcharge and acquittance, will 


not diſcharge a ſingle bond. Hob. 40. 
| An award was made, that one of the parties 
ſhould be bound with ſureties, ſuch as the other 


ſhould approve, in the ſum of one hundred and fifty- 


eight pounds, to be paid him at ſuch a time; þ wa 


; _ 


| 
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that they ſhould ſeal mutual releaſes: and the court 
inclined, that the award was void; for if the party 
did not like the ſureties, he was not to ſeal a releaſe, 
Jo it is but an award on one ſide. 3 Mod. 272. 
48. If one party alone be ordered to do ſome- 
thing, and nothing elſe appears to the court, it ſhall 
be preſumed, that he alone was the wrong doer, 
and the award is good, if it appears that he is by 
the ward diſcharged of all actions that might be 
brought againſt him for that wrong: but when it 
appears that they deſign both parties ſatisfaction for 
the wrong done each of them, there, if the ſatisfac- 
tion deſigned one be not well awarded, the whole 
ſhall be void for the partiality. „„ 
49. A naked award is no good plea in treſpaſs, 
unleſs ſomething be awarded to the plaintiff in 
amends; for if there be no treſpaſs, there is nothing 
about which an award can be made; and if there be 
one, and they do not award ſatisfaction, they do 
not act according to the deſign of their inſtitution; 
for they are not indifferent, and ſo there is no good 
award, 1 Rol. Abr. 291. . 
50. If treſpafs be of beaſts taken and detained, 
and they arbitrate that the owner ſhall have the beaſts 
again, this is void; for it is againſt natural juſtice to 
give him his own again without ſatisfaction for the 
unjuſt taking and detention. 1 Rol. Abr. 251. 

31. An award that one ſhall go to Rome, or 
Paul's, not good, becauſe to nobody's advantage. 
1 Rol. Abr. 252. 255 FEY 
52. An award that two ſhall intermarry, no 

good award for that ought to be at the party's choice; 
and the bodies of the parties are not ſubmitted to 
the power of the arbitrators. 1 Rol. Abr. 282. 
53. If the award give ſatisfaction for ſlanderous 
words ſpoke of a man without a crime, which it ap- 
pears was pardoned, that award is void; for if the 
crime be pardoned, no harm could come to him by 
ſpeaking them; therefore the award uncqual. 1 Sid. 


* 
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54. If an award be, that if one will make his law 
that he did no treſpaſs, that then he ſhall go quit, 
not good, for that cannot be pleaded in bar of an 
action, for it ſuppoſes, contrary to the ſubmiſſion, 
that there was no treſpaſs. Neither can it be averred, 
that the award was for the ſame treſpaſs the action was 
brought for, for it ſuppoſes no treſpaſs. Dyer, 


that is to the uſe of C. Carth, 412 75 
306. The award may be beneficial to the party, 


though a thing is awarded to be done to a ſtranger 
to the ſubmiſſion, as the arbitrators award that ong 
| of the parties ſhall pay money to the ſervant of the 


other. 3 Leon. 62. | | 

57. If an award be to pay ſo much money in diſ- 

charge of all actions, a releaſe ſhall be intended to hg 

awarded, unleſs the contrary be ſhewn on the other 

ſide. 2 Rol. Rep. 1. WENT Oe 
58. An award to pay money to a mere ſtranger, 


is ſaid to be void. 1 Rol. Mr. 247; but ſee 1 Salk. 


74, where by Holt it is good, and ſhall be intended 
for their benefit. But an award, that the parties ſhall 
in ſuch proportion diſcharge a debt by bond in which 
they are jointly bound, is good, though the obligee 


be no party to the ſubmiſſion, 1 Rol. Ar. It two 
brothers ſubmit to arbitration, and one of them is 


awarded to pay ſo much to his mother yearly, this js 

good; for the payment being to be made to his mo» 
ther, ſhews it to be a benefit to him. | 
59. Fourth rule, See page 38. If the arbitray 

tors award a thing impoſſible, ex natura rei, it is 


void; but if they award a thing which cannot hs 


done, but is not, in the nature of the act itſelf, con- 


_ tradiftory | 


There are controverſies between A and B, 
and A and C, as attorney to B, ſubmit to an award, 
the arbitrators award ſo much money to A, and that 
A and C ſhall releaſe to each other, ta the uſe of 
each other, this is void, becauſe the award is on one 
ſide ; for B cannot take advantage of the releaſe, for 


1 % 
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tradictory or repugnant, this may be a good award; 
for there is no conſtruction to be made of the woven, 
but by the words thereof. 1 Rol. Ar. 248. 

60., If the arbitrators award a ſum of money to 
be paid at a day paſt, it is void. 8 E. 4. 1 b. If 
they award that a man ſhall make an obligation im- 
mediately, this is no good award, for time is re- 
quired to the making. 18 Fd. IV. 21. But query, 
and ſee 2 Brownl. 311, and 1 Salk. 69, that it Ro be | 

done in reaſonable time. 

61. Awards, that one ſhall turn the river of 
Thames, kill, ſteal, forge adeed, Sc. are void. Ca. 
Lit. 206. 

62. If an award be, that one ſhall make a feof- 
ment to another of an acre, and immediately aftet 
deliver the charters, this is good, becauſe they may 
be delivered in the ſame inſtant. 1 Rol. Ar. 248. 

63, An award that a ſtranger ſhall do an act is 

void, becauſe another, in his natural freedom, is nat 
ſuppoſed within my power. Hard. 46. 
64. An award to levy a fine is good; for though 
it is an act of the court, yet, by the law and public 
Juſtice of the kingdom, it is not to be refuſed to any 
man: but if the award be to command the Juſtices 
to do it, this is no good award; for the parties in 
effect pray leave to agree from the king himſelf, 
which is quite different from the nature of a com- 
mand. 1 Kol. Abr. 249. 

65. An award to pay ſo much, apud domum J. $ 
good; for he is not bound to pay it in the houſe, 
but as near as he can to it, or it ſhall be intended a 
common inn; and if the party will not let him pay 

there, it has been ſaid that the endeavour is ſufficient, 
for they cannot award a thing that will make the party 
a treſpaſſer. 3 Lev. 153. Cro. Car. 22 6. 

66. An award that one of the parties ſhould diſ- 

charge the other of a bond in which both were bound 
to a ſtranger, this is a good award; for it ſhall be 
intended that the money was to be paid at a day to 
come z 


Award. 47 
come; and therefore he might then tender it, and 
acquit the other; and if the day of payment be 
paſt, he may pay the penalty, and compel the other 
to give a releaſe in a court of equity. Cro. Car. 

1. 

An award that one of the parties mall diſ- 
charge the other from his undertaking to pay a debt 
to a third perſon, a good award; for by the award 
he is ſet in the place of the other perſon, and the cre- 
ditor, upon payment, is compellable in equity to 
give a releaſe. 1 Med. . 

68. An award, the tenth day of the term, to ſtay 
the ſuit, and judgment given in the action that term, 
in an action for non- performance, and non aſſumpſit 
pleaded, it was moved 1n arreſt, that every judg- 
ment given was as the firſt day of the term, and fo 
the award to ſtay the ſuit then was altogether impoſſi- 
ble: but it was held, that though this might have 
been a good objection upon a ſpecial demurrer, 
where it is ſhewn for cauſe, yet now the court muſt 
give judgment on this record only, and it doth nos 
appear on this record when judgment was given to 
the other. Zelv. 35. 


69. If A and B ſubmit to the 5180 of J. S. and 


he awards that A ſhall pay to B thirty pounds within 
two months next following, and thar, upon paymens 
thereof, they ſhall give mutual releaſes to one another, 
and in the ſaid two months B dies, the money ſhall 
be paid to his executor, who thereupon mult releaſe; 
for the award creates a duty. 2 Vent. 249. 
Fo. Fifth rule. See page 35. An award may 
be good for part only, but then it muſt be final as to 
that part. 19 H. 6. 36. | 
71. An award that all ſuits ſhall ceaſe, is a final 


award; ſo an award that one of the parties ſhall not ſue 


an obligation, for this amounts to an extinguiſnment 
of the debt. An award that a ſuit in Chancery ſhall 
be diſmiſſed, a final award; fo if the arbitrators 
award a retraxit, an award that one ſhall not proſe- 

cute 
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ſecute nor proceed in ſuch a term, ſeems to be good 


but an award that one of the partners ſhall be non- 
ſuit is not good, becauſe the party may begin again, 


ſo that each party ſhall diſcontinue their actions which 
they have againſt each orher; for this is not a final 


determination. Bac. Ar. Tit. Award. p. 147. 
71. A conditional award not good, becauſe not 
Final to determine matters in difference; the ſame 


law where any thing is referred to the arbitrators fu- 


ture judgment or expoſition. 1 Sid. 

72. If the arbitrators award general releaſes within 
four days after the award; and if in ten days after 
the releaſes ſo made the party diſlike the award, ups 


on payment of ten ſhillings the award ſhall be diſ⸗ 
charged, here the award is good; and the Proviſo 


to make good the award after ſuch releaſes is alto- 
gether void and repugnant; for if the obligation be 
once forfeited by non- performance of the award, it 
can never be diſcharged by the award itſelf; but is 
the arbitrators award general releaſes within four days 
after the award; and if ten days after the award 


made the parties diſlike the award, Oc. the award 


| ſhall be void, this award is not good, becauſe nog 


final and decifive, for the parties may diſlike the 


award within the four days. Popb. 15, 16. 


73. If the arbitrators award that A ſhall beg B's 
pardon in ſuch manner and ſuch place as B ſhall ap- 
point; as to.this part the award is void: for the ar- 
bitrators ought to have made a final determination 
of the matter themſelves, and not to have left the 
manner and place of begging pardon, which in this 


kind of ſatis faction makes the moſt conſiderable part, 


* the judgment of B. 1 Sal. 71. 
74. When the arbitrators award a mg not 


ſubmitted, with a reſervation to themſelves of a fu- 
ture power of judging of the matter, and they award 


gx _ 
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thing within the ſubmiſſion, this is good for the 
ching within the ſubmiſſion; for as to that, | it is final, 
and void for che reſiduc, Palm. 146. 


75. It 


75. If they arbitrate that all controverſies ſhall 
ceaſe, except that concerning one bond, this is final; 
for as to the bond they arbitrate, it ſhall continue in 
force. Cro. Fac. 277. 


| Seat. 6, Of the conſtruftion, effe#, and execution of the 
oy Award. | 


i. AN award, as has been ſaid, is to receive a. 
' liberal conſtruction, and to be governed by the in- 
tent of the arbitrators, where no inconvenience will 
enſue; therefore, if the arbitrators award a thing 
to be done, without ſaying within what time, the 
party ſhall have reaſonable time, becauſe' they 


muſt intend all things neceſſary to the doing the 


thing they award. 1 Salk, (9. 79 
2. If the award be to pay money to J. S. if he dies 
the money ſhall be paid to his executors. A ſubmiſ- 
ſion of all actions, and an award of a releaſe of all 
actions, except a bond, this is an award that the bond 
ſhall ſtand. Cro. Fac. 277. „„ 
3. An award that one ſhall enjoy ſuch a houſe 
and pay the rent, or elſe the award for enjoying the 
| houſe to be void, is a good award; for that award 
ts abſolute, unleſs upon his own fault ; and the thin 
is reſerved to the future judgment of the arbitra- 
JJ Coe rm nn og 
4. If a battery be ſubmitted, and the award is, 
that {one ſhall releaſe, and the other pay him ten 
pounds, the releaſe muſt be underſtood of the battery, 
and mult be firſt performed before the ten pounds 
ſhall be paid. 3 Bulſt. 111, 117. . 
5, If an award be, that one ſhall make a leaſe to 
the other, rendering rent, the leaſe is made, but the 
rent not paid, the ebligation is not forfeited ; for 


the award did not reach the payment of the rent, 


which muſt be recovered by diſtreſs or action of 
debt: but if the award had been, that he ſhould pay 
\ E the 


the rents at ſuch ſet times, the obligation would have 
been forfeited if they had not been paid; and in ſuch 
caſe it is a ſum in groſs, and payable without demand, 
for the party muſt offer it to ſave his obligation, Cro. 
Eliz. 211. | TT” | 
6. It is an eſtabliſhed rule, that an award may 
be good in part, though void as to other parts of it; 
and that the party is obliged to perform that which 
is well awarded, and excuſ=d, as to that only which 
is void; but it an award is good as to one party, 
and void as to what is awarded to the other party, 
the award is void in the whole. 8 Co. 98. 
If the arbitrators award one thing in the one 
part, and the time expires before they award any 
thing on the other part, this is altogether void, and 
contrary to their authority, becauſe it doth not 
finally determine the things contained in the ſubmiſ- 
ſion equally on both parts. 36 H. VI. 12. : 
8. If it be provided by the ſubmiſſion, that the 
award ſhould be notified or deliverd to the perſons in 
writing, it is no award till notified or delivered, be- 
cauſe it is not according to the power in the ſubmiſ- 
fon. 1 Fent. 193. — 
9. If ſeveral perſons of the one part, and ſeveral 
of the other part, ſubmit themſelves to arbitrament, 
provided the arbitrator deliver the award to the par- 
ties, or one of them, he is not obliged to deliver the 
award to one of each party; but it is ſufficient to 
deliver it to any of the ſaid parties. 
10. But if two on the one part, and one of the 
other, ſubinit to an award, ita quod arbitritium fiat & 
deliberetur utrique partium predift ; the delivery of the 
award to one on the one part, and to the other of 
the other part, is not ſufficient; for each party is 
each entire party; for each, by non-performance, 
incurs the penalty, and each provides, in order to his 
performance, that it ſhould be made known to him. 
If the ſubmiſſion be by two, ſo that it be delivered to 
either party: that is to be underſtood, to both; and 
5 LF . | a de- 
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a delivery to one only is not good. Cro. Eli. 
3 8 | 
Te, If two men ſubmit to an award, ſo that it 
be paratum deliberari partibus ſuch a day, it need 
not be averred that it is paratum delibarari, &c. 
at a day; for the publication of the award itſelf is 
ſufficient. Hard. 399. 
12. If the ſubmiſſion be general, that the award 
ſhall be delivered before ſuch a day, it may as well 
be delivered by word as by deed; and therefore non 
deliberavit in ſcriptis, in ſuch caſe, no good plea. 84. 
Debt upon an award by word only, is within the- 
ſtatute of 21 Jac. I. cap. 16, of limitations, and muſt 
be ſued within fix years, otherwiſe it is of an award 
by ſpecialty. 2 Keb. 462. 
13. If there be an obligation to ſtand to an award, 
| each ought to perform it on his own pat, at the 

_ of his obligation. 21 H. VII. 28 b. 
| If money be awarded, and not paid, the 
ty may either have his Grit action or action of 
debt; for if there be payment, the firſt wrong was 
determined; but otherwiſe he cannot plead the award 
as a determination and bar of the wrong; for ſince 
the award of arbitrators doth not bind any man's 
property, as judgments at law do, it is fit the party 
when he pleads in bar, ſhould ſhew an execution at 
the time appointed. 1 Rol. Ar. 267. 
15. As to the performance of the award, if chere 
be no time limited, it is to be performed in a con- 
venient time. 20 Ed. IV. 8. 

16. Though an award cannot be made part at 
one time and part at another, yet it may be performed 
part at one time and part at another; for the nature 
of the thing may require performance at different 
times and places. 8 Ed. IV. 10. 
17. An award for one party to deliver a releaſe 
Aus to the other, if that one party delivers it to 
Who delivers it to B, who tenders it to the other 


. Party, 
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party, who refuſes ; this is a good performance of 
1 * 2 Leon. 110, 181. 

If the ſubmiſſion be of a chancery ſuit, and 
hs protons award that the ſuit ſhall ſtay, and 
that one be quit. againſt the other for all matters in 
the bill; it 1s ſufficient performance to ſay that the 
other Petiz quietus and though he did not pronounce 
an actual diſcharge : but where one by deed is 
obliged to acquit another of ſuch a debt, or ſuch 
a ſuit, it is not ſufficient to fave him harmleſs, 
but he muſt procure an actual diſcharge; but 
the award here being quod ftaret quietus, means no 
more than that the party ſhould be acquited by force 
of the award itſelf, and not that another diſcharge 
ſhould be procured : and in this cafe, if a new bill 
be exhibited, yet that is no diſturbance to forfeit, 
without proceſs iſſuing out as the ſub-pæna; for till 
4 the Prey 1s not actually moleſted. 1 * 
1 In debt on an obligation for performing an 
3 by which award the | parties were to give mu- 
tual releaſes, the defendant pleaded that he made a 
releaſe to the plaintiff, and delivered it to J. S. for 
his uſe; and this was held a good performance of 
the award; for the defendant could not plead non eff 
factum, neither could he countermand i it; and as the 
arbitrators had not appointed any place where the 


releaſes thould be delivered, if the plaintiff ſhould 


_ abſent himſelf, it would be very inconvenient. Cro. 
. 

20. But if a man ſubmits a rent- charge to W 
tion, and the arbitrator award quod ſtaret quietus of 
the rent; he who hath the rent ought to releaſe the 
ſame to 'the other, in performance of this award; 
ſor to be quit of the rent, ſuppoſes the demand not 
in being. 2 Bulſt. 96. 

21. An award 15 the plaintiff ſhall not pole 
cute or proceed in a ſuit the ſame term, the entry of 
a continuance is no breach of this award, for other- 


wiſe 


wiſe the party can never go on in the action. Cre. 
„„ 

22. An award is made to infeoff J. S. J. S. comes 
and deſires the party to infeoff J. M. and him to the 
uſe of himſelf. This is a good performance of the 
award: for though the conſtruction of the ſenſe of 
the award is to be taken on the expreſs words, yet 
what is a performance of the award, is to be taken 
according to the intent of the arbitrators. 3 Buſſt. 


Sect. 7. Of the action on, and Pleadings in, Awards. 


1. If the arbitrators award money to be paid at a 
day to come, this is a good plea in bar in an action 
of treſpaſs before the day, becauſe it 1s debitum in 
preſenti though ſolvendum in futuro; and if he might 
have an action of treſpaſs before the day, and reco-. 
ver; he may have an action of debt after the day; 
and ſo a double ſatisfaction for the ſame thing. 1 
Rol. Abr. 267. : 
2. There is a difference between an accord with 
ſatisfaction, and an award; for in an accord a man 
muſt plead preſent ſatisfaction, and it is no plea in bar 
to plead an accord with ſatisfaction at a day to come; 
for in all perſonal injuries, the law gives damages as an 
equivalent; and when the party accepts of an equiva- 
lent, there is no injury or cauſe of complaint ; and 
therefore a preſent ſatisfaction is a good plea : 
but where the wrong-doer promiſes a future ſatisfac- 
tion, the injury continues till ſatisfaction is made; 
and conſequently there is a cauſe of complaint in 
being: and if the treſpaſs were now barred by this 
plea, he can have no remedy for the future ſatisfac- 
tion; for that ſuppoſes the injury ſtill to have con- 
tinuance: but where perſons ſubmit to arbitration, 
the arbitrators are judges of the injury: and if they 
award money payable at a day to come, that is a 

E 3 good 
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good award, and may be a good plea in bar to an 
action of treſpaſs brought in the mean time; becauſe 


this thereby becomes the immediate debt, attainable 


by law. Plozd. 5. b. 5 E. 4.7. 
It was formerly held, that an award of a 


releaſe, a horſe, a quart of wine, to enter into an 


obligation, or any other collateral matter in ſatiſ- 
faction, without performance, was no good plea in 
bar; for were it a good plea in bar, he could have 


no remedy afterwards to compel the party to do 


the thing awarded ; for by the bar the treſpaſs would 


be nullified. 1 Roll. Abr. 266. 


4. But it has been fince held, in an action on 
the caſe upon a promiſe made by the defendant, to 


deliver a parcel of hops to the plaintiff on ſuch a 


day and place, on a certain price agreed on, &c. 


to which the defendant pleaded in bar, that after 


the promiſe made, both he and the plaintiff referred 


all matters; and that the arbitrators awarded, that 


the defendant ſhould releaſe the plaintiff, and that 
he ſhould releaſe the defendant of all actions and 


: demands whatſoever; and alledged, that from the 


time of the award hitherto, he was always ready, 'and 


yet is, to releaſe the plaintiff according to the award. 


Sc. And upon demutrer to this plea, after ſeveral 
debates, it was adjudged, that this award was no 
bar to the action, becauſe nothing was awarded, 
but on'y mutual releaſes from each other, ſo that 


the award itſelf is no bar; but the thing awarded, 
when executed, would be a bar; and a eee 


was taken where any thing is awarded in ſatisfaction, 


there the award itſelf is a bar before it is per- 


formed: but where nothing is awarded but releaſes 
on both ſides, there, when the award is executed, 

the releaſe will likewiſe be a bar; and the court wil- 
led, that the defendant may bring his action againſt | 
the plaintiff for not releaſing according to the award; 

and therein ought to recover all his damages and 
coſts in the action Saint him. Cartb. 378. 

5. The 
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5. The above caſes muſt be underſtood where 
the action was brought before the time for per- 
forming the award was expired : for if an award be 
to pay money at a day to come, and the money 
be not paid at the day; and afterwards an action 
of treſpaſs be brought; this is no good plea in 
bar: for no man can plead this in bar without ſnew- 
ing he has paid the money: for it is againſt natural 
juſtice to make one default and wrong, an excule for 
another. But if the party tender it at a day, and 
the other refuſe it, then it is a good plea in bar, 
it being his own fault; and he hath ſtill a remedy 
for the money. 1 Rol. Abr. 267. „ 
6. If in an action of debt upon an award, 
the plaintiff declares that the arbitrators did make 


an award, that the defendant ſhould pay unto the 


plaintiff ten pounds; this is a good declaration, 
though nothing is ſhewn to have been awarded 
on the other ſide ; for it is ſufficient for the plaintiff 


to ſet forth that part of the award which entitles _ 


him to his action; and if the defendant will impeach 
the award for any thing, he muſt ſhew it ſpecially 
on his own part, 1 Leon. 72. „„ 

7. In an action of debt upon a bond conditioned 
for the performance of an award, the defendant 
pleaded that the arbitrators did make an award that 

the defendant ſhould pay to the plaintiff three 
thouſand one hundred pounds, and ſhould give to 
the plaintiff a general releaſe ; and pleaded, that 
he had paid the money, and given a releaſe ac- 
cordingly; but did not ſhew what, on the part of 
the plaintiff was awarded to be done : and the 
plaintiff replied, without ſhewing the other part of 
the award in his replication ; and took iſſue, that 
the defendant had not paid the money : and the 
defendant put in an inſufficient rejoinder, upon 
which the plaintiff demurred : and, per Cur. the 
plaintiff cannot have judgment, becauſe the award, 
as ſet forth and agreed in pleading, is void: but if 
| | E 4 5 e the 


the plaintiff would have helped himſelf, he ought to 


have ſhewn the other part of the award before he had 
taken iſſue. 1 Saund., 326. . 
8. If in debt upon an obligation conditioned 


for the performance of an award, the defendant 
pleads nullum fecerunt arbitrium; and the plaintiff 
replies, and ſhews the award, he muſt alſo ſhew 


the breach, without which he hath no cauſe of ac- 


tion, for the obligation is guided by the condi- 
tion; and though the defendant can make no an- 
ſwer to the breach, yet it ought to appear to the 
court, that the plaintiff hath cauſe of action. Yelv, 


152. Cro; Jac: 220. 
9. But if in debt upon bond to perform an 


award, and oyer of the condition, the defendant 


pleads non /ubmiſit, the plaintiff need not aſſign a 


breach, for the defendant puts the whole ſtreſs of 
his cauſe upon a matter antecedent to the alledging 
a breach; for if there be no ſubmiſſion there could 
be no award, and conſequently no breach of it, 


7 3s. 2907-7 7-5 

10. If in debt upon an obligation conditioned 
for the performance of an award, the defendant 
ſhews that the arbitrators did make an award, that 


. the defendant before ſuch a day ſhould pay to the 


plaintiff one hundred pounds, or otherwiſe ſhould 


procure one A, being a ſtranger, to be bound to 


the plaintiff for the payment of twelve pounds 


per annum to the plaintiff for his life; and the de- 


fendant pleads that he hath performed the ſaid 
award, and the plaintiff replies, that the defendant 
hath not paid the ſaid hundred pounds, without ſay- 
ing, nor hath procured A, &c. yet this is a good 
replication, for the award as to that part is merely 


void, and therefore the plaintiff need not take no- 
tice thereof. 1 Lion. 304. ; 


11. In an action of debt upon an award, it is 
not neceſlary for the plaintiff, in his declaration, 


to ſay time or place where the award or ſubmiſſion _ 


were made ; but if the defendant denies either, the 


plaintiff 
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plaintiff may reply, that the award or ſubmiſſion 
was made at ſuch a place. 2 Brownl. 137. * 

12. If there be a ſubmiſſion to the award of J. 
S. ſo that the ſaid award be made under his hand 
and ſeal at or before the fifth day of September fol- 
lowing, ready to be delivered at the ſhop of J. N. 
in the Exchange, London, and in an action of debt 
upon an award made thereupon, the plaintiff de- 
clares, that the ſaid J S, under his hand and ſeal 
the fourth day of September following, apud Ca- 
ſtrum Eborum, did make an award ad tunc & ibidem 
Parat. to be delivered at the ſhop of the ſaid J N 
in the Exchange, London. This is no good de- 
claration, for the parties are not bound to take 
cognizance of the delivery elſewhere than at the 
place appointed. Cro. Fac. 577. 5 

13. If in debt upon an obligation conditioned 
for the performance of an award, ſo as, Sc. the de- 
fendant pleads no award made, and the plaintiff re- 


plüies, that ante exibitionem billæ, ſcilicet, the twenty- 


fourth of June (which was a day within the ſub- 
miſſion) the arbitrators made an award, Sc. and the 
defendant demurs generally, the plaintiff ſhall have 
judgment; for though the plaintiff ought to have 
replied, that the arbitrators made their award be- 
fore the day limited, to them ; yet this is form only, 
and helped by a general demurrer. 1 Sid. 370. 
14. If in debt upon a bond conditioned for the 
performance of an award, ſo as it be made, Sc. 
and ready to be delivered to the parties or to ſuc 
of them who ſhall deſire the ſame ; the defendant 
pleads nullum fecerunt arbitrium, and the plaintiff re- 
plies and ſets forth the award, and ſhews a breach, 
but doth not ſay that it was ready to be delivered to 
the defendant, yet this is a good replication ; for 
when the award is made it is ready to be delivered 
to the parties, or to ſuch of them who deire it, ſo 
that it muſt be deſired; and if denied, the party 
may plead that matter ſpecially. 3 Mod. 350. * _ 
PE . "$6.0 
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15. If in debt upon an obligation conditioned 


for the performance of an award in writing, or by 


word of mouth, the defendant pleads no award 
made, and the plaintiff replies, that at the time of 
the bond and award he had an action againſt the de- 
fendant, for ſcandalous words, and that the arbitra- 
tor ore tenus did declare and publiſh his award in 
manner following, viz. That the defendant ſhould 
pay to the plaintiff twelve guineas, and all ſuch mo- 
ney as he had expended circa proſecutionem placit, 

pred. &c. this is a good award, and well ſet forth, 

although the award doth not mention any ſuit be- 
fore; for he that ſets forth a parol award is not 
tied to the very words, but it 1s ſufficient to ſhew 
the effect and ſubſtance of what was awarded by 
word of mouth. 2 Vent. 242. 


16. A man cannot plead generally the award 


performed, but he ought to ſet forth the award, 


and ſhew how he hath performed it. Moor 3, 
ply 

17. But if an award be to pay the rent mentioned 
in ſuch an indenture, the defendant, in pleading 
performance, need not ſet forth the indenture, but 


refer generally to it. 1 Vent. 87. But if it be to 
be paid in ſuch manner, and at ſuch times as is 
expreſſed in the indenture, then it muſt be ſet 


forth at large. 1 Vent, 8 7. So if an award be to 
pay money given by will. 1 Fent. 87. 

18. In pleading a countermand to a ſubmiflion 
to arbitration, it need not be alledged that the party 
gave notice to the arbitrators z for without that it 
is no countermand : and therefore: if no notice be 


given, iſſue may Mm Joined upon the point quod non 


MO 8 Co. 
If the ſubmiſſion be by word, though the 


e be by deed, the party may wage his law; 


fer though a deed can not be diſſolved without deed, 
yet a verbal contract may be diſſolved by word on- 
ly, and this in its original is a verbal contract. 


5. 


20. If in debt on a bond for performance of an 
award, the defendants plead no award, and the 
plaintiff ſets forth an award with a profert in cur. 
and the defendant craves oyer, and then demurs 
for variance between the award ſet out in the reph- 
cation and the oyer, and the variances appear mate- 
rial, the defendant muſt have judgment; otherwiſe if 
the variance had been as to thoſe parts in which the 
award was void; and though in debt on an award 
the plaintiff need not ſet forth more than makes for 
him; yet it is otherwiſe in debt on a bond; for 
there the plaintiff muſt reply the whole award ; and 


| if ſuch replication be without a profert, the defen- 


dant may reply nul tiel agard. 1 Salk. 72. 

21. If an award be made, that certain buildings 
erected on a wharf, which were a nuiſance to the 
plaintiff, ſhould be pulled down within thirty-eight 
days from the date of the award, c, and upon nul. 
agard pleaded, the plaintiff ſets forth an award, but 
without date ; yet this is well enough, for the date 
ſhall be computed from the making the award, as a 
deed takes its date from the delivery, though actu- 
ally dated on another day. 1 Salk. 76. 


Form of a Submiſſion by Rule of Court. 
WHEREAS divers diſputes and controverſies 


have ariſen, and are now depending, between 


of --------- in the county of ——— of the one part, 
and of ------- in the ſaid county, of the other 
part, touching and concerning ----------, Now, for 


the ending and deciding thereof, it is hereby mu- 
tually agreed by and between the ſaid parties, that 
all matters in difference between them for, touch- 
ing, and concerning ail and every the matters 
and things herein before particularly mentioned, 
ſhall be referred and ſubmitted to the arbitrament, 
final end, and determination of , in the ſaid 
9 | 5 3 cou nty 


county --====-> of ——— „in the ſaid county --------, 
_ —— == Of === -, In the ſaid county -------- , or 
two of them, arbitrators indifferently elected 
dy the ſaid parties; fo as the ſaid arbitrators, or any 
two of them, do make and publiſh their award in 
writing ready to be delivered to the ſaid parties, or 
' ſuch of them as ſhall deſire the ſame, on or before 
the --------- day of ---------, next enſuing the date 
| hereof. And it is hereby mutually agreed by and 
between the ſaid parties, that this ſubmiſſion ſhall be 
made a rule of his majeſty's court of ------- at Weſt- 
minſter. In witneſs whereof the ſaid parties to theſe 
preſents have hereunto ſet their hands this ----- day of 
.?, in the year of the reign of our ſove- 
reign lord ot the third, Sc. 


An Arbitration Bond. 


f 


KNOW all men by theſe preſents, that 1, 1 


, of ------, in the county of -------, am held 
and firmly bound unto — ------ „of —— -, in the 
faid county of , in ------ pounds of good and 


lawful money of Great Britain, to be paid to the ſaid 
— —— „or to his certain attorney, his executors, 

| Ame bed or aſſigns. To which payment, well 
and truly to be made, bind myſelf, my heirs, ex- 
ecutors, and adminiſtrators, firmly by theſe preſents, 
ſealed with my ſeal, and dated the day of -----, 
in the ------ year of the reign of our ſovereign lord 
George the third, of Great Britain, France, and 
Ireland, king, defender of the faith, and fo forth; 


| | and in the year of our Lok Þ -------. 
i The condition of the above obligation is ſuch, 
I that, if the above bound ---- -, his heirs, executors, 


and adminiſtrators, and every of them, for and on 
his and their parts and behalfs, do, and ſhall well and 
truly ſtand to, obey, abide, perform, obſerve and 
keep the award, order, arbitrament, final end and 
determina- 
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determination of ----, of —, and ---- of ----, arbi- 
trators indifferently named, elected, and choſen, as 
viell for, and on the part and behalf of the above 

bound g, as of the above named -------, to ar- 
| bitrate, award, order, adjudge, and determine of, 
and concerning all and all manner of action and 
actions, cauſe and cauſes of action and actions, 
ſuits, bills, bonds, ſpecialties, judgments, execu- 
tions, extents, accounts, debts, dues, ſum and ſums 
of money, quarrels, controverſies, treſpaſſes, da- 
mages and demands whatſoever, both. in law and 
equity, or otherwiſe howſoever, which at any time 
or times heretofore have been had, made, moved, 
brought, commenced, ſued, proſecuted, committed, 
omitted, done or ſuffered, by or between the ſaid 
parties, ſo as the ſaid award be made in writing, 
and ready to be delivered to the ſaid parties, on or 
before the ---- day of ----, now next enſuing ; then 
this obligation to be void, otherwiſe of force. 

If the parties have a mind to make their ſubmiſ- 
ſion a rule of court, this may be added at the end of 
the condition: „ Re ea 5 1 
And the above bound - doth agree, and deſire, 
that this his ſubmiſſion be made a rule of his ma- 
jeſty's court of ---- at Weſtminſter, purſuant to the 
act of parliament in ſuch caſe made and provided. 


Condition to ſtand to the Award of three Arhitrators, or 
any two of them, aud an Umpire to be appointed. 


THE condition of this obligation is ſuch, that 
if the above bound ----, his heirs, executors, and 
adminiſtrators, for and on his and their parts and 
behalfs, ſhall and do well and truly ſtand to, obey, 
abide, obſerve, perform, fulfil, and keep the award, 
order, arbitrament, final end, and determination of 
----, Or any two of them, arbitrators indifferently 

elected 


62 Award. 
elected and named, as well by and on the part and 
behalf of the ſaid ----, as by and on the part and 
behalf of the above named ----, to arbitrate, award, 
order, judge and determine, of and concerning all 
and all manner of action and actions, cauſe and cauſes 
of action and actions, ſuits, bills, bonds, ſpecialties, 
covenants, contracts, promiſes, accounts, reckon- 
ings, ſums of money, juJgments, executions, ex- 
tents, quarrels, controverſies, treſpaſſes, damages, 
and demands whatſoever, at any time heretofore 
had, made, moved, brought, commenced, ſued, 
proſecuted, done, ſuffered, committed, or depend- 
ing by or between the ſaid parties; ſo as the award 
of the ſaid arbitrators, or any two of them, be 
made and ſet down in writing, under their, or 
two of their hands and ſeals, ready to be delivered 
to the ſaid parties in difference, on or before the --- 
day of ----, now next enſuing : then this obligation 
to be void, otherwiſe of force. k 
| And if the faid arbitrators ſhall not make ſuch 
their award of and concerning the premiſſes, within 
the time limited as aforeſaid, then, if the ſaid ----, 
his heirs, executors, and adminiſtrators, for and on 
his and their part and behalf, do and ſhall well and 
truly ſtand to, obſerve, perform, fulfil, and keep 
the award, determination, land umpirage of ----, 
(if the umpire be named) being a perſon indifferently 
named and choſen between the faid parties, for um- 
pire; (but if not named) of ſuch perſon as the ſaid 
arbitrators ſhall indifferently chooſe for umpire in 
and concerning the premiſſes; ſo as the faid umpire 
do wake and ſet down his award and umpirage in 
writing, under his hand and ſeal, ready to be deli- 
vered to the ſaid parties in difference; on or before 
the ---- day of , now next enſuing : then this ob- 
ligation to be void, otherwiſe of force. 
And the above bound ----, doth agree and deſire, 
that this his ſubmiſſion be made a rule of his majeſty's 
court of - ---, at Weſtminſter, purſuant to the act of 
parliament in ſuch caſe made. 
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Form of an Award. 


TO all people to whom theſe preſents ſhall come, 


| we ----, of ----, and ----, of ----, do ſend greeting. 
Whereas there are ſeveral accounts depending, and 
divers controverſies have ariſen, between ----, of -=--, 


of the one part; and ----, of ----, of the other 


part: and whereas, for putting an end to the ſaid 


differences, they, the ſaid ----, and ----, by their ſe- 


veral bonds or obligations, bearing date , laſt 


paſt, are reciprocally become bound to each other, i in 


| the penal ſum of ----, to ſtand to, abide, perform, 


and keep the award, order, and final determination 


of us the ſaid , 5 as the ſaid award be made in 


writing, and ready to be delivered to the parties in 


difference on or before — next enſuing, as by the 


ſaid obligations and conditions thereof may appear. 
Now know ye, that we, the ſaid arbitrators, whoſe 


names are hereunto ſubſcribed, and ſeals affixed, . 


taking upon us the burthen of the ſaid award, and 
& having fully examined and duly conſidered the 
| proofs and allegations of both the ſaid parties, do 


— 


make and publiſh this our award between the ſaid 


parties in manner following; that is to ſay, firſt, we 


do award and order, that all actions, ſuits, quarrels, 
and controverſies whatſoever, had, moved, ariſen, 
and depending between the ſaid parties in law or 
equity, for any manner of cauſe whatſoever touch- 
ing the ſaid premiſſes, to the day of the date hereof, 


ſhall ceaſe and be no farther proſecuted; and that 
each of the ſaid parties ſhall pay and bear his own 


coſts and charges in any wile relating to, or con- 


cerning the premiſſes. And we do allo award and 
order, that the ſaid ---- ſhall deliver, or cauſe to be 


| delivered, to the ſaid ----, within the ſpace of ----, 
Sc. And further, we do hereby award and order, 


| that the ſaid ---- ſhall, on or before ----, pay, or 


| Cauſe to be paid, unto the ſaid , the ſum of ----, 
Sc. And d hftly, we do award and order, that the 


ſaid 


ſaid -, and ----, on payment of the ſaid ſum of 
, ſhall, in due form of law, execute each to the 
other of them, or to the other's uſe, general releaſes, 
ſufficient in the law for the releafing by each to the 
other of them, his heirs, executors, and adminiſtra- 
tors, of all actions, ſuits, arreſts, quarrels, contro- 
verſies, and demands whatſoever, touching or con- 
cerning the premiſſes aforeſaid, of any matter or thing 
thereunto relating, from the beginning of the world 


until the ----day of ----, laſt paſt. [The day of the 
date of the arbitration bonds. | In witneſs whereof, we 


have hereunto ſet our hands and ſeals the — day of 


Form of an Umpirage. 


order, decree, and judge as followeth ; that is to ſay, 
Sc. &c. 0 : 
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Bills of Erchanze. 


1. Of the Origin and Uſe of Exchange. 
1. FFAHE exchange of money is of great ya. B. 2. e. 16, 
E antiquity, as appears as well from Sed. 1 
che Hebrew cuſtoms, as thoſe of the Romans. 
= Upon the firſt day of the month Adar (i. e. 
February) proclamation was made throughout 
all Jrael, that the people ſhould provide their 
half ſbezels (value about two ſhillings and ſix- 
pence ſterling) which were yearly paid towards 
the ſervice of the temple, according to the 
commandment of God. On the 25th of Adar 
| they brought tables into the temple, that is 
into the outward court where the people ſtood, Exod: xxx. 3. 
On theſe lay the leſſer coins, which were to 
furniſh thoſe who wanted half-ſhekels for their 
offerings, or who wanted leſs pieces of money 
in their payment for oxen, ſheep, doves, Sc. 
which ſtood there ready in the ſame court to 
be fold for ſacrifices : but this ſupply and fur- 
niſhing the people from theſe tables was not 
without an exchange for other money, or 
other things in lieu of money, and that at an 
| advantage. Hence alſo thoſe who fat at the 
tables were called bankers, or maſters of the 
ms „ 
2. By the Romans it is ſuppaſed to have 
n in uſe upwards of two thouſand years, 
money being then elected out of the beſt of 
metals to avoid the tedious carriage of mer- 
Fhandizes from one country to another. & 
Other 


Ibid. Sect. 2, 


but alſo its troubleſome and tedious car- 


Ibid, Sect. 3. 


by their ſovereign authorities, coined monies, 


countries, without tranſportation of the coin, 


_ erected mints, and coined monies, upon which 


Bills of Exchange. 


other nations, imitating the Fews and Romans, 


the exchange by bills was deviſed, not only to 


avoid the danger of the adventure of monies, 


riages. | . 
3. Thus kingdoms and countries having, 


cauſed them to appoint a certain exchange for 
permutation of the various coins of ſeveral 


but giving par pro pari, or value for val, 


with a certain allowance to be made thoſe ex. 


Ibid. Set. 4. 


changers for accommodating the merchants. 


4. As commerce became various, ſo ex. 
change numerous, but generally reduced to 


four; Cambio commune, Cambio real, Cambil 
ſicci, and Cambio fictitio. 


Ibid. Seck. 5. 
See 18 Ed. III. 
er 1. 


ted, and indeed was no more but upon paſ. 


5. Cambio commune, (or common exchange) 
in England, was thoſe that were conſtituted by 
the ſeveral kings, who, having received mo- 
nies in England, would remit by exchange the 
like ſum to be paid in another kingdom; 
Edward the third, to aſcertain the exchange, 
cauſed tables to be ſet up in moſt of the ge- 
neral marts or ports of England, declaring the 
value of the foreign coins of thoſe countries 
with which his ſubjects carried on commerce, 
and what allowances were to be made for har- 5 
ing monies to be remitted to ſuch countries c 
or kingdoms. | ; 

6. Cambio real, (or real exchange) wi 
when monies were paid to the exchanger, and 
bills were drawn, without naming the ſpect 
but according to the value of the ſeveral coins, 
which two officers were afterwards incorpon 


ment of monies here in England, to be rep 
the juſt value in money in another count!) 
according 


- Bills of Exchange. 


officer and deliverer, to allow or pay for the 
| exchange of the money and the loſs of time. 
J. Cambio ſicci, (or dry exchange) is, when 
a merchant hath occaſion for five hundred 
| pounds, ſuppoſe for a certain time, and would 
willingly pay intereſt for the ſame, the banker 


being deſirous to take more than legal inte-' 


according to the price agreed on between the 


Ibid, Sect. 6. 


reſt, and yet to avoid the ſtatute, offers five 


15 hundred pounds by exchange for Cales, where- 


deſires him to draw his bill to be paid at dou- 
ble or treble uſance at Cales, by Robin Hood 
or Jobn a Nokes, (any feigned perſon) at the 


the merchant makes the bill, and the banker 
pays tlie monies, which bill the banker remits 
to ſome friend of his, to procure a proteſt 
from Cales for non- acceptance, with the ex- 


all which, with coſts, the merchant is to repay 
to the banker. Sometimes they are ſo conſci- 
entious as not to make above thirty per cent. 
8. Cambio fictitio, (or fictitious exchange) 
is, when a merchant hath occaſion for goods 
to freight out his ſhip, but cannot well ſpare 
the money. The owner of the goods inti- 
mates, that he muſt have ready money. The 
buyer knowing his drift, it is agreed, that the 
ſeller ſha]l take up the monies by exchange 
for Venice, or any other parts; but then the 
and merchant muſt pay for exchange and re- ex- 
— 5 „ 
ins, 9: So likewiſe where the merchant is be- 
on: ome indebted to the banker, they are con- 
tented to ſtay, the merchant paying exchange 
or re-exchange, the which he will moſt cer- 
knly compel him to do. 
3 EL. 10. Theſe 


unto. the merchant agrees; but the merchant 
having no correſpondence there, the banker 


price of exchange then current. Accordingly 


Uſury firſt intro- 
duced here by 

the Jews. Sas 
2 Init, fo. 506. 


change of the money from Cales to London; 


Ibid. Sect. 7, 
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Ibid. Sect. 8. 


any nation or country whatſoever. 


tinguiſhed merchants of the city of London, 
who were inſtrumental, in conjunction with the 
late ever memorable earls of Halifax and Stan- 


Merchant, in conſequence of which, the prac- 


- wards prohibited ; but notwithſtanding it was 


an honeſt man is apt to catch. 


nies, that is at this day uſed in England (by 
bills) is par pro Hari, according to value for 
value, which is grounded on the weight and 
fineneſs of monies, according to their ſeveral 
ſtandards, proportionable to their valuation, 
which being truly and juſtly made, aſcertains 


criterion of the halance of trade, has been al- 
loved, not only by great ſtateſmen and ſpecu- 
lative politicians, but by the moſt ſkilful and 


without tranſmitting one farthing from one 


Bills of Exchange. 
10. Theſe two laſt ways of grinding the 
few of the generous merchants, were after. 


found impoſſible to moderate the inequality of 
exchanges, and to have value for value; ſo 
that at this day it ſeems to be a cold that many 


11. The juſt and true exchange for mo- 


and reduces the price of exchange of money to 


12. That the courſe of exchange is the 


ſagacious practical traders. 
13. As this matter is put in a very ra- 
tional and familiar light by thoſe able and diſ. 


hope, in defeating the French treaty of com- 
merce in the year 1712, ; I ſhall quote their 
reaſoning upon this point from the Britifþ 


tica] application of what we ſhall communi- 
cate on the topic under conſideration, will ap- 
pear the more intelligible. 

14. * Suppote, ſay they, the tenant in Wilt- 
ſhire is to pay for rent one hundred pounds to 
his landlord in London, and the woollen-draper 
in London is to pay the like ſum to his clothier 
in Wiltſhire ; both theſe debts may be paid 


place 


Bills of Exchange. 


place to another by bills of exchange, or by 


exchanging one debtor for the other, thus; 
that is, the tenant may receive the landlord's 
order to pay an hundred pounds to the clothier 
in the country; and the woollen-draper may 


receive his clothier's order to pay the like ſum 


to the landlord in town.“ 


15. Theſe two orders are properly called 


hills of exchange; the debts are exchanged 
by them; that is, the woollen-draper in town, 
| inſtead of the tenant in the country, is become 
C:btor to the landlord, and the tenant in the 
country, inſtead of the woollen-draper in 
toyn, is become debtor to the clothier ; and 
| when thele orders are complied with, the two 
debts between London and the country are 
ducharged without ſending one ſhilling in 


ſpecie from the one to the other. In like man- 


ner the warehouſe-man in London is indebted 
in one hundred pounds for ſtuff to the weaver 
in Norwich, and the linnen-draper in Nor- 
wich is indebted in the like ſum to the Ham- 
burch merchant in London. Both theſe debts 


may be paid by bills of exchange, or by the 
exchange of one debtor for the other, by pla- 


cing one debtor in the other's ſtead ; that 1s, 
the warehouſe-man may receive the order of 
his weaver to pay one hundred pounds to the 


Hamburgh merchant ; and the linnen-draper 


may receive the order of the Hamburgh mer- 


| Chant to pay the like ſum to the weaver. 
Theſe orders are bills of exchange. The 


debtor in one place is charged for the debtor 
in the other; and thus both debts may be 
paid without ſending one ſingle ſhilling in 


ſpecie from the one city to the other. But if 


the debts due from both places are not equal, 
then only. the ſame quantity of debts on both 
lides can be paid by bills of exchange ; the 


F. 3 balance 
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balance muſt be ſent in money from the city 


from whence the greateſt ſums were due. For 
example 

16. If, by the trade between London and 
Norwich, the former owes ten thouſand pounds 
to the latter, and the latter no more than nine 


thouſand pounds to the former, it is manifeſt, 


that only the debts of nine thouſand pounds 
on each ſide can be diſcharged by bills of ex- 


change; the balance of one thouſand pounds 
mult | be ſent either from London, or ſome other 


place indebted to London, to make even the 


account between both cities.“ 


17. Let us ſuppoſe then, that to ſend and 
inſure a thouſand pounds in ſpecie to Norwicb, 


would coſt five pounds, or ten ſhillings per 


cent. which of the debtors in London would 
be willing to be at this charge? It is rational 
to believe, that every one will ſhift it off from 


himſelf; that every one will endeavour to pay 


his money by a bill of exchange; it is natural 


to believe, that every one, rather than ſtand 
the coſt and hazard of ſending an hundred 
pounds in ſpecie, would pay one hundred 


pounds, five ſhillings in London for a debtor in 
Noruich, upon condition that the Norwich 
debtor ſhould pay one hundred pounds for him 
in that city.” 

18. *© By which means the Norwich debtor 


would pay his debt of one hundred pounds in 


London with leſs than that ſum, while the Lon- 
don debtor would be obliged to give more than 
that ſum for the payment of one hundred 
pounds in Norwich; and if ſuch for years to- 
gether were the courſe of exchange between 
London and Norwich, there could be no quel- 
tion to which of the two cities a ſum muſt be 
ſent in ſpecie to pay the balance; that city un- 


dende pays the balance that gives more 


than 


Bills of . 


than the par. That undoubtedly receives the 
balance, that gives leſs than the par for bills 
of exchange ; the courſe of exchange in this 
caſe would ſufficiently decide, that the balance 
of trade is on the fide of that city that pro- 
cures bills of exchange on the moſt eaſy terms. 
I have taken examples from two Enghſþ cities, 


and the ſame quantities are equally at par in 
both. But the caſe is the very ſame between 
two cities where the denominations of the mo- 
ney are different, as long as any certain quan- 
tity of money in the one can be reduced to a 
par of equality with any certain quantity of 
money 1n the other.” 


What a Bill of Exchange is, and of the 
” — and Words neceſſary to be uſed therein. 


A bill of exchange is a piece of paper, 
3 long and narrow, on which is wrote 
a ſhort order given by a banker, merchant, 
trader, or other perſon, for paying to ſuch a 
perſon, or his order, or alſo, in ſome countries, 
tothe bearer in a diſtant place, a ſum of mo- 
ney equivalent to that which ſuch a banker, 
merchant, or trader has received 1 in his dwelling 
Dee: | 
As the cuſtom of the merchants hath 
fabliſhed theſe bills and notes, ſo hath it 
preſcribed their form, and required that the 
lame ſhould be in writing, and drawn by the 
party, or thoſe having legal authority from 
him; and ſuch drawing raiſes a contract to 
pay the ſame, without any expreſs promiſe. 
Starky v. Cheeſman. 

3. As to the form oſ the bill, it is ſaid, 
that the ſame ſtriftneſs and nicety are not re- 
F 1 quired 


2 


where the money is of the ſame denomination, | 


What a bill of 


exchange is, Poſ- 


tlethw. Dit. cf 
Tr. and Com. 
263. | 


Muſt be in wri- 
ting. Salk, 128, 
Carth. 510, 


Of the form | 
t heregf. 19 
Mod, 237. 


No preciſe words 
neceſſary, 2 Ld, 
Raym. 1397. 


Nor value receiv- 


ed. Forteſc. 282. 
Barnard. K. B. 
88. 


How far they 
extend, and to 
whom, 2 Lutw, 


1585. 


12 Mod. 380. 


Pavable to one 
or order, good. 


3 Salk. 67. 


Salk. 130. See 
6 Mod. 29. 


Payable out of a 
particular fund, 
not good. 8 Mod, 
265. Stra. 591, 
2 Lord Raym. 
1361. See 2 Ld. 
Raym, 1482. 
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quired in penning of bills current between 
merchant and merchant, as in deeds, wills, Sc. 


on the other hand, it may happen that a wri- 


ting may have the form of a bill of exchange, 
and yet be otherwiſe. 

There are no preciſe words neceſſary to be 
uſed in a bill of exchange, but that deliver 


ſuch a fum of money, makes a good one. 


4. There is no occaſion for the words value 
received to be in the bill itſelf. 

Bills of exchange at firſt extended only 
to merchant ſtrangers, trading with Engliſh 
merchants, and afterwards to inland bills be- 
tween merchants trading the one with the 
other here in England, and afterwards to all 
traders and negociators, and of late times to 
all perſons: trafficking or not. Bromwick V. 
Lind. 

6. I promiſe to pay the bearer twenty 
pounds on demand, Holt, chief juſtice, ſeemed 
to think that this was not a bill of exchange. 
Carter v. Palmer. 

7. A bill drawn payable to W. R. or or- 


der, was ruled to be within the cuſtom of mer- 


chants, and ſuch bill may be negociated and 


aſſigned by cuſtom, and the contract of the 


parties, and an action may be grounded on it 
tho” it is no ſpecialty. Jordan v. Barlow. 


Pay to me, or my order, ſo much, is a bill 


of exchange, without the intervention of a 
third perſon. Butler v. Criſps. 

8. A bill drawn on a caſhier of a certain 
company, and for him to pay out of the caſh 
of ſuch a company, is not a bill of exchange, 
and ſuable as ſuch; for a bill of exchange is 
not payable out of a particular fund, and ſo a 
judgment in C. B. was reverſed. Fenny v. 
Heale. 

9. 4 


Bills of Exchange. 73 


9. = A bill drawn upon B, requiring to pay _—— 7 
C ſeven pounds every month out of the grow- er's ſubfiſtence. 


ing ſubſiſtence of the drawer, and place it to 72, Mod. 2 
l | 5 | 316. Forteſc. 
his account, was reſolved to be no bill of ex- 281, See 2 Ld, 
change, and fo a judgment in C. B. was re- . 1992 


yerſed. oſſelyn v. Lacier. | | Stra, 24, 219. 


10. Where it was to pay C. S. or order, *. 762. 
; | | A.: n: OE ER PINE or! But one payable 
nine pounds ten ſhillings, as my quarter's e payable 
half- pay by advance from ſuch a day to ſuch er's half-yearly 


a day following, was adjudged in C. B. a good Py advances 
bill of exchange, and judgment affirmed in Rm. 1481. 


B. R. Mackleod v. Snee et al. 5555 hs 
11, Where it was to pay out of the fifth 
| cal 1 . ut not one pay- 

payment, when it ſhall become due, and pro- able out of the 


miſed that it ſhould be allowed, it was adjudg- fifth payment 


when due. 2 


ed, that an action was not maintainable upon LA. Rm. 1563. 


this bill, as a bill of exchange. Hoydeck v. 
"ny E 

12. In caſe for money had and received to An authoßty to 
| the plaintiff's uſe, the defendant pleaded non receive money 
aſſumpfit, and gave notice to ſet off the follow- u, bil of os! 


ing bill of exchange, directed to J. S. change. 4 Vin. 


o | 0 — Ab . . * bh 
« Sir, at ſix weeks after date pay to Benjamin 


Wheatley, Eſq. or order, eight guiheas, for 
your humble jervant, Jobn Pierce. 
London, Auguſt 24, 1736.“ 
At the trial it was objected, and agreed by 
the court, firſt, that this was not a bill of ex- 
change within the cuſtom of merchants, nor 
could be taken advantage of as ſuch, either by 
way of ſet-off, or by an action brought upon 
it; nor would it be any ſort of evidence of 
money lent, there being no conſideration ei- 
ther appearing on the note, or offered to be 
proved; and it is no more than a bare power 
or authority to receive ſo much fer the plain- 
tiff's uſe. Secondly, that if it had amounted 
to 2 bill of exchange, yet the laches of the 
defendant, in not demanding the money, and 


giving 


12. 2 Stra. 762, 


— —˙¹ 7 — AIG AIC ao AAACN Ar AE ABD ons 


Nor one not pay- 
able to order. 


57 which it was to be paid: however, being a 
See 3 K. 
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giving notice in caſe of non- payment for ſo 
long a time, would effectually diſcharge the 
plaintiff ; and accordingly the plaintiff had a 
vercict 1 in C. B. Pierce v. Wheatley. 

13. The plaintiff declared upon the cul. 
tom of merchants againſt the defendants, az 
acceptors of a bill pp wowbe and the in. 
ſtrument run in theſe words: 


Meſſrs. G Gity * co. 41h Feb. 1741. 
Pray pay Mr. Richard Banbury, one month 
after date, two hundred pounds, on account of 
freight of the Veale Galley, Edward Champion, 
and this order ſhall be your ſufficient diſcharge 
for the ſame. Ws / Gibſon 


And one of the objections made by the de- 
fendants was, That this was not a bill of ex- 
change, for it is not payable to order, ſo as to 

be negotiable, it is not ſaid to be for value re- 
ceived. And it is only an order upon a parti. 
cular fund, like the caſe of Jenny v. Herle, and 
ſeveral merchants proved, that they did not 
look upon it to be a bill of exchanges. and 
others were of a contrary opinion. 

14. The chief juſtice ruled it not to be a bil 
of exchange. He ſaid it was not in the power 
of the parties to make what form they pleaſe 
_ paſs for ſuch a bill; it ought to be agreeable 
te the lex mercatoria. The privilege ariſes 
from the convenience to trade, which 1s not 
conſulted in this caſe. And he thought it 
bad upon the objection to the fund out of 


mercantile tranſaction, he left it to the ſpecial 
jury of merchants, who found it to be no 
bill of exchange, on the objection for want of 
value received. Banbury v. Liſſet. 


3. F vreig 


and the drawer ſets his name to it, this amounts 
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3. Foreign Bills. 


1. The cuſtom of merchants in relation to Governed by the 
foreign bills of exchange, ſeems to have pre- cuſtom of mer- 
yailed time out of mind, and was at firſt in- 


Abr, 602. 
troduced for the expedition, of trade, and its 


ſafety, and to prevent the exportation of mo- 


ney out of the realm, and hath therefore been 
always countenanced and encouraged, as a 
matter of great eaſe and advantage to trade, 


and is now become part of the law of the land; 


and as bills of exchange are eſtabliſhed meerly 
by the cuſtom of merchants, and for their be- 


nefit ; ſo their rules and cuſtoms are allowed 
to preſcribe their form and ſeveral properties, 


as to their creating engagements on the par- 
ties that are concerned in them. e 


2. By this cuſtom, if a merchant abroad Drawer of bil 


| | 1 | l . „liable to an ac- 
draws a bill on a merchant here, or vice ver/a, wo gyro 


requeſting him to pay a certain ſum of money, 6. Cro. Iac. 306. 
Cro. Car. 301. 
to a promiſe to pay, and ſubjects him, though _ 
but a collateral engagement, to an action on 
the non payment. NET ply 
3. And if the drawer, or he on whom the... 
bill is drawn, refuſe to accept it, or having ac- Cro. Car. zol. 
cepted, refuſe to pay it, the payee, or he in 
whoſe favour it is drawn, may proteſt it, and 
ſhall recover againſt the drawer not only the 
principal ſum, but likewiſe all intereſt, coſts, 
and damages by reaſon of the proteſt or refuſal. 
of acceptance or payment of the money, 
4. But though the cuſtom of merchants, in Stat. Raf ap 
relation to bills of exchange, be eſtabliſhed by bill of exchange, 
the common law, and ſuch bills being ſecuri- which is no ſpe- 


WE SE | a cialty. Carth 3. 
ties for money, are of great credit among Mod. 105. Show 


| 341. Com, 190. 
them See Carth. 226. 


ſo 401 Vent. 20. 


chants, 3 Bac. 
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them, yet they are not allowed to be ſecuri. 


ties of as high a nature as bonds or ſpecialties, 
and therefore it hath been adjudged, that x 


bill of exchange is within the ſtatute of limi. 


Bill of exchange 
only a ſimple 
contract debt. 
3. Bac. Abr. 602. 


Carth. 373. 
Comb. 392. 
3 Salk, 164. 


tation, and muſt be ſued for within ſix years 
after it becomes payable. Renew v. Axton. 
5. Alſo a bill of exchange is to be confi 
dered as a ſimple contract debt, in a courſe of 
adminiſtration, which an executor or admini- 
ſtrator cannot diſcharge before debts by bond, 
without being guilty of a devaſtavit. 
6. So if a merchant in London draws a bil 


of exchange on his correſpondent in Newcaſtle, 


in favour of J. S. and the bill is refuſed, and 
J. S. dies inteſtate, his adminiſtrator, on let- 
ters of adminiſtration taken out in Durban, 


cannot bring an action, on the cuſtom of mer. 


chants, againſt the drawer, and lay the ſame in 


London; for that a bill of exchange is not 
equal to a bond or ſpecialty, which are the de- 


ceaſed's goods, where they happen to be at 


his death, but is a ſimple contract, which fol- 


lows the perſon of the debtor, and makes bo. 
na notabilia where the debtor reſides ; and 


therefore adminiſtration ought to have been 


How drawn. 


Mol. B. 2. c. 10. 


Sect. 10. 3 Bac. 
Abr. 603. Carth. 
- $10, Salk. 130. 

Ld Raym. $10. 
7 Mod, 86, 87. 


taken out in London. Yeomans v. Bradſhaw. 

7. Bills of exchange are uſually drawn pay- 
able on ſight, ſo many days after ſight or after 
date, or on ſingle, double, or treble uſances; 
and it is frequent to draw two or three for the 
ſame ſum, and of the ſame date, for fear of 
loſs or miſcarriage, which carry a condition 
with them that only one ſhall be paid. Ea 
v. Eſingtunn. 


4. Uſancts, 


a+ woods >@. cout 
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4. Uſances. 


The ſecond time of payment is called uſance; ſane, what it 
it is known or taken to be the compaſs of one cd. g, fl 7: 
month, to be computed from the date of the Salk. 135. 
bill, and that governed according to the cuſ- 
tom of the place where thoſe exchanges do 
run, for which reaſon, in an action on a bill of 
exchange payable at uſance, the * muſt 
ſhew what the uſance is. 

The third is double or treble uſance, two Double, treble 

ufance, what, Ib, 
or three months : ſometimes there are ex- Sed. 12. 
changes made upon half uſance. 

The times of payment do alter the price of Timeofpaymeat 
exchanges according to time, commonly after ne 
twelve, fifteen, or twenty in the hundred 8 
the year. 


Middleborou gh . inne Goa; 
— ] are deny | * 2 
8 Uſance | Antwer accounted I to different pla · 

from Bruges K months time The Wile wing ces. Ibid, 
London 4 Rotterdam f from the pay- ns Ser, 
to Liſle I ment of the ane og 

BOW | bill. there is no di- 

8 Frect certainty, 

1 | | but only that 

Ufance | Venice are generally * Gp = 
from Naples accounted 2 ble Fes * 48 
Amſter- Palermo 8 from ths, & ke 
dam to Luca the date, IB Into 3 * 

Sevil | - 

Liſbon | 
Vance | e P 1s 3 
1 Le 3 accounted 
3 = 8 Fe treble uſance 
to 11 from the date 
= "pug | of the bill. J 


5. | Proteſt, 


22 Billsof Exchange. 
8 Ge han. on 


| Drawer of a bill A draws a bill upon B for the uſe of C 
ck ls being ro. upon non-payment C proteſts the bill. He 
| reſted, Vent, 45. Cannot ſue A, unleſs he gives him notice that 
_ 1725 * the bill is proteſted for A may have the ef. 

_ of B in his hands, by which he may fi. 

tisfy himſelf. . Anon. 

Not neceffary w After verdict it was moved for a new trial 
make protet ®® that the proteſt was not on the day the money 


ſame day money 


i due. Mod.z7. became due; but Twi/den J. ſaid it had been 
_ 5 * get ruled, that if a bill. of exchange be denied to 
| Show. 319. be paid, the proteſt muſt be in. a reaſonable 
time, and that is within a fortnight ; but that 
the debt is not loſt by not doing it by the day, 
and a new trial was denied. Butler v. Play. 
Within what The time of proteſting bills of exchange, to 
| 3 make the drawer liable, is at the end of two 
152. See Show. months. Sarſefield v. Witherly, 
"oF If a bill be accepted, the proteſt muſt be at 
When if accept- the day of payment; if at /ght, then on the 
. third day of grace, and a bill negociated after 
day of payment is a bill at ſight, * by 
merchants. Dehers v. Harriet. 
Indorſee my A bill of exchange is made payable to A, 
bring an action, A indorſes it to B, B indorſes it to C; the bill 
notwithſtanding 
his own inderſe- is proteſted for non-payment. B may bring 
_ ment thereon» an action on this bill, TAS his in- 
Show. 163. 
= dorſement. Same caſe. 
Where no pro- Some merchants ſaid, that if a bill be neg0- 
1 ciated by indorſement after the bill is payable, 
0 there is no need of a proteſt at all. Others, 
that a proteſt muſt be in ſome convenient time. 
Same caſe. 
Where proteſt on All the merchants agreed, that if a bill is loſt 
copy of a bill i® and the drawer might be reſorted to for a ner 
164. bill, then no proteſt could be upon a copy; 
but where a bill is loſt, and no new one can be 
1 c 3 


aq 2—ͤ— — jw — - —B— an ops „ A£ Shams «& yams Aw 
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had, and the party did not inſiſt to have the 


reaſon, there ſuch proteſt made upon a copy 
for non-payment is good. Same caſe. 

Indorſee of foreign bills need not demand 
ayment till the three days allowed are expired, 
and after the three days the indorſee may pro- 
teſt it; and it ſeems the ſame time of three 


Holt, Ch. J. Taſſal v. Lewis. 5 

The cuſtom of merchants is, that if B, up- 
on whom a bill of exchange 1s drawn, abſconds 
before the day of payment, the man to whom 
it is payable may proteſt it, to have better ſe- 
curity for the payment, and to give notice to 
the drawer of the abſconding of B, and after 
the time of payment 1s incurred, then it ought 


s be proteſted for non-payment the ſame day 


of payment, or after it, but no proteſt for 


is payable. Proved by merchants at Guild- 
hall, before Treb Ch. J. and the plaintiff was 


In caſe of foreign bills of exchange, the 
cuſtom is, that three days are allowed for 
payment of them, and if they are not paid on 
the laſt of the ſaid days, the party ought im- 


mediately to proteſt the bill, and return it, and 
by this means the drawer will be charged; 


but if he does not proteſt it the laſt of the 
three days, which are called the days of grace, 
there, although he upon whom the bill is 
drawn fails, the drawer will not be chargeable; 


not proteſt, Cc. but if it happens that the laſt 
great holiday, as Chriſtmas day, &c. upon 


original bill, but refuſed payment for another 


79 


Proteſt need not 
be made till after 
days of grace, 

Salk. 132. Skin, 
410, 411. 


days ought to be allowed for inland bills per 


Bill may be pro- 
teſted before the 
day for better ſe- 
curity, but not 
fornon- paymenr. 
Ld. Raym. 743. 


non-payment can be before the day that it 


nonſuited, becauſe he had declared, upon a 
| cuſtom, to proteſt for non-payment before the 
day of payment. Anon. 


Foreign bill muſt 
be proteſted on 
the laſt day of 
payment, Ibid, 


for it ſhall be reckoned his folly that he did 
day of the faid three days is a Sunday, or 
Which 


= Bills of Exchange. 
VPVhich no money uſed to be paid, there the 
3 . party ought to demand the money upon the 
dreat holiday, the ſecond day; and if it is not paid, he ought to 
2 8 proteſt the bill the ſaid ſecond day, otherwiſ 
Ibid, it will be at his own peril, for the drawer wil 
not be chargeable. Merchants in evidence at 
à trial at Guildhall before Holt, Ch. J. ſwore 
the cuſtom of merchants to be ſuch, which 
was approved of by Holt, Ch. J. Taſſal v. 
e,, 8 5 
Bim may be pro- If a foreign bill be drawn on an Engliſb mer. 
teſted without chant, payable at ſo many days ſight, tho the 
457. Quere, and days incur without any notice given to the 
ke Vent, 45- party on whom it is drawn, yet that bill, at. 
| cording to the cuſtom of merchantss, may be 
proteſted, and thereby recourſe had to the firſ 
drawer for the money, which Holt, Ch. ]. 
thought unreaſonable, becauſe the drawer 
ought not to be at the mercy of him that 
has the bill. Sc. Anon. os 


Indeb. Afums, If a bill be drawn for like value received, 
i p. 8 : 
lies on a proteſt- and this is proteſted, an indebitatus aſſumpſi 


bil. Ibid hes againſt the drawer. Anon. 


| Where inland All inland bills of exchange of five pounds 
reſted. g ve Þr9- or upwards, in which the value ſhall be ex- 
W. Ill. c. 17, preſſed to be received, drawn payable at a 
3 certain number of days, Sc. after the date 
thereof, may, after acceptance, (which ſhall 
be by underwriting under the party's hand) 

and the expiration of three days after the ſame 

| ſhall be due, be proteſted by a notary public, 

or in default of ſuch notary public, by any 

other ſubſtantial perſon of the place, before 

two witneſſes, refuſal or neglect being firſt 

made of the payment.” | 
Which proteſt ſhall be made and written 

under a fair written copy of the ſaid bill of 
exchange, in the words and form following: 


« KNOW 


=, — 


r . e — 2 rn 
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KNOW all men that I, A. B. on the a day Form of the pro- 


"8; „ at the nſual place of abode of the 
faid „ have demanded payment of the 

bill, of the which the above is the copy which 
the ſaid did not pay; wherefore I, the 
ſaid ao hereby proteſt the ſaid bill, dated 
this day of P = 


Which proteſt, ſo made, as aforeſaid, ſhall Proteſt, or notice 
„ gut thereof, to be | 
be notified within fourteen days after mak- given in fourteen 


ing thereof, be ſent, or otherwiſe due no- hn ar oped 
tice be given thereof, to the party from whom paid for the tame, 
the bills were received; who, upon producing e. 2. 


ſuch proteſt, is to pay the ſaid bills with inte- 


reſt and charges from the proteſting : for which 


proteſt there ſhall not be paid above ſixpence ; 


and in default of ſuch proteſt, or due notice, 
| within the ten days limited, the perſon ſo fail- 


ing ſhall be liable to all coſts, damages, and 


| intereſt.” 


A bill of exchange was proteſted, and loſt, Proteſt on a ſo- 
and an action brought againſt the drawer ; and de dauer makes 
it was proved, that the defendant had owned 12 Mod. 309. 
he had drawn the bill, and held good by Holt; 

and he ſaid, that this being an outlandiſh 

bill, the drawer was made liable by the pro- 

teſt; but no proteſt neceſſary in caſe of an 

inland bill, and that to make a bill payable to 

one's order, was the ſame as if it were to him 

or order. And he ſaid, that if the defendant 


could make it appear, that he was at any da- 


mage for want of notice of the proteſt, as if 
drawee had failed in the mean time, Cc. it 
would be incumbent upon the plaintiff to prove 
notice given of the proteſt in convenient time. 


art v. King. 


If a bill be accepted at Amſterdam, and no tn what cafe a 


h "wy | proteſt may be 
houſe named where the payment is to be, the made, 12 hel. 


Party zio. 


Bills of Exchange. 


party need not acquieſce to it, but may proteſt 
the bill; but if he will acquieſce, it is well 
enoagh, per cur. Mitford v. Wal ot. 

Salk, 130. All the difference between foreign and inland 
bills is, that foreign bills muſt be proteſted 
before a public notary, before the drawer may 
be charged; but inland bills need no proteſt; 

9 per Holt, ch. j. Butler v. Crips. 

3 4 Ann. c. In caſe the party on whom an inland bill of 

9. {4 exchange ſhall be drawn, ſhall refuſe to accept 

the ſame, by underwriting the ſame, the part 

to whom payable, ſhall cauſe ſuch bill to be 

proteſted; for non-acceptance, as in caſe of fo. 

reign bills, for which proteſt ſhall be paid two 
.--—..... tbillings, and no more.” - 

Set. 6. „To ſuch proteſt ſhall be neceſſary for 

non-payment, unleſs the value be expreſſed in 

ſuch bill to be received, and unleſs the bill be | 
drawn for twenty pounds or upwards, and the 
proteſt ſhall be made for non. acceptance by 
perſons appointed.” 
Sc. 7. « If any perſon accept ſuch bill of exchange 
in ſeatisfaction of any former debt, the fame 
| ſhall be eſteemed a full payment; if he doth 
not his endeavour to get the ſame accepted, 
and paid, and make his proteſt for non- accept 
| ance or non-payment.” 

Proteſt need not Plaintiff to ſhew a proteſt, produced an in- 

be proved. 12 ſtrument atteſted by a notary public; and 

3% though it was inſiſted upon, that he ſhould 
prove this inftrument, or at leaſt gi ve ſome 
account how he came by it, Holt ruled it not 
to be neceſſary; for that he ſaid, would deſtroy 
commerce and N tranſactions of this nature 

ee Anon. 
Proteſt nothing A proteſt does not raiſe any debts, but only 
more than mat ® ſerves to give formal notice, that the bill is not 
cepted or paid. accepted; or accepted and not paid; and this, 


N e. 
beck. 25. ; Be. by the common law, was, and is ſtill neceſſary 


Abr. 612. 6 , | 00 
Mod. 80. Salk, | 
131. 
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on oY, foreign bill before the drawer can be 


= — — —— — 


i Te? does the \ want of it, fince that 1 — "og 
deſtroy the remedy which the party had before 
acainlt the drawer; but only deprives him of 
intereſt and coſts againſt the_drawer, unleſs : ; 
there be notice by protelt, as as that t ſtatute p ꝑre- vide 2 
ſcribes. ANT 

He to whom the bill is payable, muſt regu- Demand . 
larly reſort to the drawee, and deſire him to oft. Mol. b.2, 


e. 10. Sec 34. | 
accept the bill, before there can be a proteſt 3 Bac. Abr. 612. 


but if he be dead, or cannot be found, they ** © 510. 
are good cauſes for proteſting the bill : alſo, if | 
afrer acceprance the drawee dies, there 1s to 

be a demand of his executors, or adminiſtra- 

tors; and in default of payment a proteſt ; and 

in caſe the money becomes due before an 
executor or adminiſtrator can be appointed 

yet this delay is ſulficient cauſe to proteſt the 

bill. 

But if he to whom the money is to be paid, Proteſt not to be 
dies, there can be na proteſt before probate of nan 
his will or adminiſtration granted; for none ney is payable = 

but his executors or adminiſtrators can give a _ . 
legal diſcharge or acquittance for the money, 
and conſequently none other can ſue for or de- 
mand the ſame; and though ſecurity be offered 

to indemnify the drawee againſt the executors 

or adminiſtrators, yet is he not obliged to ac- 
cept thereof, being a matter left entirely to his 
own diſcretion. to judge and determine on the 
N of ſuch ſecurity: and in this caſe it 
1s laid, that if a public notary proteſt the bill, 

an action on the caſe lies againſt him. 

If a bill be left with a merchant to accept, When two pro- 
which is loſt or miſlaid, he to whom it is pay- ar neceflary, 
able is to requeſt the merchant to give him a Marius, 121. 
note for the payment, according to the time 

G 2 limited 
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IH limited in the bill; otherwiſe there muſt be two 
proteſts ; the one for non-acceptance, and the 
other for non-payment ; and though ſuch note 
be given, yet, if the merchant happens to fail, 

there muſt be a proteſt for the non- payment, 

in order to charge the drawer. 

Proteſt to be The proteſt is uſually made by ſome public 

made by a notary _ 

-" adi. notary ; and ſuch proteſt is, prima facie, good 
Mol. b. 2. <1. evidence that .the bill was not accepted; or, if 

ect. 17. Skin, 

272. 5 Bac. accepted, that it was not paid, and ſufficient to 

27d. 613 Gilb. put the proof on the other ſide. 

5 And as, by the cuſtom of merchants, public 

Comb, 153. ; notaries uſually proteſt bills, it hath been held 

Bac. Abr. 613. that pleading proteſtavit ſeu proteſtari cauſavit is 

ſufficient; and that the party may plead pro- 

teſtavit, and give in evidence that the public 
.---: notary did it. 

Proteſt in not ne-- Error. pon. .A. judgment in the Common- 

cefjary in an ac- 

tion on an inland PICAS, in an action on the caſe upon an inland 

i pee 2999 bill of exchange brought againſt the drawer. 

| Mod. $0, The plaintiff had judgment "by nil dicit. Mr. 

Salk; 69. 13 '« Raymond for the plaintiff in error urged, that 

it does not appear in the declaration, that the 
bill was proteſted; and ſince the laſt ſtatute of 
and 10 . III. no action can be brought 
againſt the drawer, unleſs there be a proteſt 
made as the act requires, which ought to be ſer 
forth in the declaration. At the common law 
the plaintiff had no remedy againſt the drawer 
without notice given him of the non-payment 
by the party on whom the bill was drawn; and 
unleſs this ſtatute makes a proteſt neceflary, 
before any action can be maintained againſt the 
drawer, it does nothing, and the party had the 
ſame advantage before! the act as ſince. 

Mr. Pai her. for the defendant in error, in- 
ſiſted, that the declaration was ſufficient, be- 
caule this bill is not within the ſtatute ; for it 

does not appear, that the bill was accepted v 
2 | TR « 
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the underwriting of the perſon on whom it 
was drawn, as the act requires; and there can 
be no proteſt without ſuch ſubſcription ; and 
for that reaſon he ſaid, the merchants now re- 
fuſe to underwrite an acceptance, Bur if. this 
bill be within the ſtatute, yet the proteſt need 
not be ſet forth in the account, becauſe the 
proteſt is intended for the benefit of the drawer, 
for nobody elſe can be damnified for want of 
notice; and if he receive damage for want of 
ſuch proteſt, if the damage amount to the 


value of the bill, that will be a diſcharge of 


the action ; or if it be leſs, then the drawer 
ought to have as much as it amounts to. But 
this muſt be taken advantage of, either upon 
the evidence, or by a ſpecial verdict, whereb) 


it may appear to the courts, which cannot be 
in this caſe. 


Holl, chief juſtice. In this caſe, as well as. 
upon a foreign bill of exchange, the plaintiff 


mult give convenient notice to the drawer, of 
the non-payment of the bill; for if the drawer 
receive prejudice by the plaintiff” s delay, the 
plaintiff ſhall not regover. A proteſt on a foreign 
bill is part of the cuſtom; but on an inland 
bill no proteſt was neceſſary by the common 
law, but by this ſtatute. But this ſtatute docs 
not deſtroy, or take away, the party's action, 
where there is no proteſt ; nor is the want of 
a proteſt any bar of the action; but the act 


ſeems only to take away from the plaintiff his 


intereſt or damages, where he has not made 
a proteſt; or to give the drawer a remedy 
_ againſt him by way "of action for the Colts and 


damages. 
Powel, juſtice, of the ſame opinion. I can- 


not agree to take away a man's right by ambi- 


ous words in an act of parliament; they 
muſt be expreſs words which take away a 
G 3 man's 
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man's action. I believe a proteſt was never 


ſet forth in any declaration ſince this ſtatute, 


which Hl agreed. 1 


Another exception was taken to the execu- 
tion of the writ of inquiry. The writ is re- 


turned ſuch a day in quindena martin ; and the 


inquiſition returned is, virtute brevis, &c. re- 
turned in quindena Martini ultimo praeterito ; 
which muſt be a year before; viz. Mertinmaſs 
twelvemonth ; and St. Martin's day is a fixed 
feaſt, and always on the eleventh of Novem: 
ber. 

Holt, chief-juſtice. The return is made on 


the twenty- eighth of N vember, which is the laſt 


6 Mod. 29, 80. 
Salk. 131. 


affirmed, Brough v. Parkings. 


day 1n full term. 

Mr. Parker Tou cannot take notice of the 
day of the month. 

Holt, chief jullice. We ke notice of all 
feaſts, and the almanack is part of the com- 
mon- law, the calendar being eſtabliſhed by act 
of parliament ; and it is publiſhed before the 
Common-Prayer-Book. Let the judgment be 


\ 


6 ulaud Bills. 


Inland bills of exchange are thoſe drawn 
by one merchant reſiding in one part of the 
kingdom, on another reſiding in ſome city or 
town within the ſame kingdom ; and theſe alſo 


being found uſetul to trade and commerce, have 


been eſtabliſhed on the ſame foot with foreign 
bills; but at common Jaw they differ from 
them i in this, that there was no cuſtom of pro- 
_reſting them, ſo as to ſubject the drawer to 
jarere oft: and damages in caſe of non- payment, 
a8 there was on foreign bills. 


2 


2. To 
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2. To remedy this inconveniency, by the Bills of exchange 
the gth and 1oth of W. III. cap. 17, reciting land, the.” of ve 
that great damages, and other inconveniencies e or vp- | 
do frequently happen, in the courſe of trade —— 
and commerce, by reaſon of delays of pay- bf &ys, ee. 
ment, and other neglects on inland bills of and three days 
exchange, It is enacted, That all and every mona — os 
bill or bills of exchange drawn in, or dated fame. 9 & 10 


at and from, any trading city or town, or any g& 1” © 7 
other place in the kingdom of England, domi- 
nion of Wales, or town ot Berwick upon Tweed,” 
of the ſum of five pounds ſterling, or upwards, 
upon any perſon or perſons of or in London, or 
any other trading city, town, or any other 
place, (in which a bill or bills of exchange 
ſhall be acknowledged, and expreſſed the ſaid 
value to be received) and 1s and ſhall be drawa 
payable at a certain number of days, weeks or 
months after the date thereof, that from and 
after preſentation and acceptance of tte ſaid 
bill or bills of exchange (which acceptance 

| ſhall be, by the underwriting the ſame under 
the party's hand ſo accepting) and after the 
expiration of three days after-the ſaid bill or 
bills ſhall become due, the party to whom 
the ſaid bill or bills are made payable, his 
ſervant, agent, or aſſigns, may and ſhall cauſe 
the ſaid bill or bills to be proteſted by a no- 
tary public, and, in default od ſuch notary 
public, by any other ſubſtantial perſon of the 
city, town, or place, in the preſence of two 
or more credible witneſſes; refuſal or neglect 
being firſt made of duc payment of the lame; 
which proteſt, ſo made, as aforeſaid, ſhall, 
within tourteen days after making thereof, be 
ſent, or otherwiſe due.“ \ . 

3. Notice ſhall be given thereof to the party x, default of wo- 
from whom the ſaid bill or bills were received; ang Regt 
who is, upon producing ſuch proteſt, to repay {ble to cots, 
| 3 4 e | the Seck. 2. 
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the ſa'd bill or bills, together with all intereſt 


and charges from the day ſuch: bill or bills 
were proteſted ; for which proteſt ſhall be paid 


a ſum not exceeding the ſum of ſixpence ; and 


in default or neglect of ſuch proteſt made and 


ſent, or due notice given within the days be- 


fore limited, the perion ſaiing or neglecting 
thereof, is and ſhall be liable to ail coſts, da- 


Bills loſt or miſ- 
carried, drawer 
to give another. 


Sect, 3. 


' Party refuſing to 
underwrite bill of 
exchange, ſuch 


bill may be prc- 
teſted. for non- 
acceptance. 3.&-4 
AN, c. 9. Sect. 4. 


mages and intereſt which do and ſhall accrue 
. 


If any ſuch inland bill or bills of 


t ſhall happen to be loſt or miſcarried, 


within the time before limited for payment of 
the ſame, the drawer of the faid bill or bills 
is and ſhall be obliged to give another bill or 
bills of the ſame tenor with thoſe firſt given 
the perſon or perſons to whom they are and 


ſhall be fo delivered; on giving ſecurity, if de- 


manded, to the faid drawer, to indemnify him 


againſt all perſons whatſoever, in caſe the ſaid 
bill or bills of exchange, fo alledged to be loſt 


or miſcarried, ſhall be found again.” 
g. But this ſtatute was deficient. in chat it 
had no effect, unleis the party on whom the 


bill was drawn, accepted it, by underwriting 


the fame, which tew or none cared to do. 

6. To remedy which, by the zd and 4th 
An. c. 9. ( (made perpetual by 7 An. c. 2g. ſect. 
2.) It is enacted, That, in caſe, upon pre- 


ſenting any ſuch bill or bills of exchange, 


the party or parties on whom the ſame ſhall 
be drawn, ſhall refuſe to accept the fame, by 
underwriting the ſame, as aforeſaid, the party 


to whom he fad Dull or bills are me payable, 


bis fervant, agent, or aſſigns, may and ſhall 
cauſe the ſaid bill or bills to be proteſted for 
non- acceptance, as in caſe of foreign bills of 
exchange; any thing in the faid act, or any 

other 
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other law, to the contrary notwithſtanding; 
for which proteſt there ſhall be paid two ſnill- 
ings, and no more.“ VVV 
No acceptance of any ſuch inland bills No acceptance of 
of exchange ſhall be ſufficient to charge any poured 
perſon whatſoever, unleſs the fame be under- fufficient, unltfs 
written or indorſed in writing thereupon ; and mee un- 


derwritten; nor 


if ſuch bill be not accepted by ſuch underwrit- drawer thereof li- 
a . : 3 T able to coſts, &c. 
ing, or indorſement in writing, no drawer of seg. 5. 
any ſuch inland bill ſhall be liable to pay any 
coſts, damages, or intereſt thereupon, unleſs 
ſuch proteſt be made for non-acceptance there- 
of, and within fourteen days after ſuch proteſt 
the ſame be ſent, or otherwiſe notice thereof 
given, to the party from whom the bill was 
received, or leſt in writing at his or her uſual 
place of abode; and 1f ſuch bill be accepted, 
and not paid before the expiration of three 
days after the ſaid bill ſhall become due and 
payable, then no drawer of ſuch bill ſhall be 
compellable to pay any coſts, damages, or in- 

tereſt thereupon, unleſs a proteſt be made and 
ſent, or notice thereof be given in manner 
and form abovementioned: nevertheleſs, every 
drawer of ſuch bill ſhall be liable to make pay- 
ment of coſts, damages, and intereſt upon ſuch 
inland bill, if any one proteſt be made for non- 
acceptance or non-payment thereof; and no- 
8 be ſent, gien, or left, as afore- 
did.“ EE Fr. 5 

8. No ſuch proteſt ſhall be neceſſary, No proteſt ne- 
either for non- acceptance or non-payment of <#y tor noz- 
any inland bill of exchang*, unlets the value the bill be drawn 
be acknowledged, and expreſſed on ſuch bill ag 2 or 
to be received, and unleſs ſuch bill be drawn whom the pro- 
for the payment of 20*pounds ſterling, and that FÞ%" e 
the proteſt hereby required for non-accept- _ 
| ance, ſhall be made by ſuch perions as are 

; appointed 


| 
| 


—O—— Da—v— 


| 
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debt. Sed. 7. former deht or ſum of money formerly due un. 


This act not to IO. © Nothing herein contained ſhall extend 


Drawer need not 1. A gentleman travelling beyond fea for his 
Sbow. 125. 2 education, and who never was a merciant, 
Vent. 292, 205. draws a bill. He is, by drawing ſuch a bill, 


| Thoneh indorfe="= 2. If the indorſement be void, yet he that 
er liable. 2 Keb. Araws the bill ſhall be liable to him to whoſe 


appointed by g and 10 W. III. c. 17. above in 
Part recited.” | 
Acceptance ofa 9. If any perſon doth accept any ſuch 


bill eſteemed a Dey . 2 
AR oat of bill of exchange for, and in ſatisfaction of, any 


Bod. 3. Cal. of to him, the ſame ſhall be accounted and eſteemed 


a full and compleat payment of fſach debt, if 
ſuch perſon, accepting of any ſuch bill for his 
_ debts, doth not take his due courſe to obtain 
payment thereof, by endeavouring to get the 
ſame accepted and paid; and make his proteſt 
as aforeſaid, either for non-acceptance, or non- 


payment thereof,” _ 


diſcharge othe 4 80 diſcharge any remedy that any perſon may 


remedies. T 


et. - ' » / 
8. have againſt the drawer, acceptor, or indorſor 


of ſuch bill.“ 


— 


7. Drawer. 
be a merchant. 


Carth. 82. Comb, | 1 
45, 152. become a trader, and within the cuſtom of 


merchants, as to bills of exchange. Witherley 
v. Sars/ield. TG 


ment void, draw- 


303} uſe it was firſt made, per cur Daſhwood 9. 
| Lice. DE „ 004 
Fow liableifthe 3. Tf the drawer mentions it for value re- 
ets =; ceived, then he is chargeable at common law; 
how if it does but if no ſuch mention, then you muſt come 
dot. Son, s. upon the cuſtom of merchants only, per Hol, 
chief juſtice, Cramlington v. Evans. 

Not liable if the 4. Pay to A, or his order, forty pounds, 
money be not de- ' 


manded in con. and place it to my. account, value received. 


venient tine. The money was not demanded till the action, 
Snow. 155. 7 which 
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hich was an indebit afſumpfit) was brought 
againſt the drawer, and which was two years 
Liter the bill was given. Holt, chief juſtice, 
upon conſideration, held that ſuch a note 
ſhould be deemed payment, and that the plain- 
tiff was ſatisfied with the merchant as his deb- 
tor, if he did not, within convenient time, re- 
fort back to the drawer; and keeping the bill 
ſo long, 
merchant good at that time, and that he agreed 
Ito take him as his debtor. Darrach v. Sa- 
vage. 

5. 

ence from the acceptor, he can never after 
reſort to the drawer. Taſſel v. Lewis, 

6. A gave to Ba bill of exchange for value 
received. B aſſigns it to C for an honeſt debt. 
C brings an indebitarys aſſumpfit on this againſt 
A, and had judgment ; on which 4 brings his 
bill to be relieved in equity againſt this Jude- 
ment, becauſe there was really no value re- 

ceived at the giving this bill; and C would 

have no prejudice, who might {till reſort to B 
upon his original debt. It was anſwered that A 


8 "a 


— — 


—q— CD ww $2 


might be relieved againſt B, or any claiming as 


bryant or factor of © or to the uſe of B: bur the 


chancellor held that C, being an honeſt cre- 


ditor, and coming by this bill fairly, tor the 
ſatisfation of a juſt debt, he would not relieve 
againſt him, becauſe it would tend to deſtroy 
trade, which is carried on every where by bills 
of exchange; and he would not leſſen an ho- 

neſt creditor's ſecurity. Anon. 
7. If the party; to whoſe hands a bill of 
exchange comes, negle®s to receive the money 
from the acceptor, 
the firſt drawer, becauſe he hath relied on the 
acceptor, the firlt drawer being only chargea- 
ble 


If the indorſee of a bi N accepts but two 


91. 


was an evidence, that he thought the 


When the drawer 
cannot be reſorted 


1744. 


Drawer of bill 
of exchange, thoꝰ 
given without 
conſideration, 


ſhall not be re- 


lieved againſt a 
third perſon, to 
whom it was aſ- 
figncd for an ho- 
neſt debt. Co- 


myn. 43. 


What 8 00 
wil! diſ-harge the 


drawer, 


there he ſhall not reſort to 12 Mod, 203. 
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ble by cuſtom or contract in law. Clerk y, 
Mundall. 

Salk. 17. 8. A draws a bill on B, — 2 to 01 in 

three days. B broke, and C kept the bil 

four years, and then brought aſſump/it again! 

A. Treby, chief juſtice, held, that when one 

draws a bill of exchange, he ſubjects himſelf 

to the payment, if the drawee refuſes either u 

accept or pay; but then, if the bill is not paid 

in convenient time, the perſon to whom it is 

payable ſhall give the drawer notice thereof; 

for otherwiſe the law will imply that the bil 

was paid, becauſe there is a truſt between the 

parties; and it may be injurious to commerce 

if a bill may riſe up to charge the drawer at 

any diſtance of time, when, in the mean time, 

all accounts may have been adjuſted between 
them. Allen v. Dockway. 

Proteft makes 9. In foreign bills of exchange the pro- 

Wang 3 teſt makes the drawer liable, and notice ſhould 

12 Mod. zog. be given of the proteſt to the drawer in con. 

venent time. Hart v. King. | 

Whit acceptance... 10. It was agreed that an acceptance, or 

does pot bind the negotiation, in England, after a bill becomes 

_ drawer, 12 Mod. 

10, Payable, ſhall bind the acceptor, or indorſor, 
though not perhaps the original drawer. Mi. 
ford v. Waicot. | 

How the drawer II. A dravs a bill of exchange in payment, 

ic diſcharged. 32 and the pariy docs not call for the money from 

m_— the drawee in convenienk, time, and he fails, 
he ſhall then come upon the drawer. Anon. 

Drawer muſt 12. If a bill of exchange be not paid by 

5 the indorſor, the drawee mult give notice of 

Mod. 4% non-payment to the drawer before he brings 

an action againſt him. Lawrence v. Jacob. 

If the drawer of 13. If an infant draws a bill of exchange, 

a bill be an in- infancy is a good plea in bar to an action 


== he 45 not li- 


able, Carth. 166, brought againſt him. Williams v. Harriſon. 
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8. Acceptor. 
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8. Acceptor and Acceptance. 
1. If a bill of exchange be tendered, and 


the party ſubſcribes accepted, or, accepted by 
me, A. B. or being in the Exchange, ſays, I 
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What amounts 
to an acceptance. 
Mol. B. 2. c. 10. 
Sect. 16. 


accept the bill, and will pay it according to 


the contents, this amounts, without all con- 
troverſy, to an acceptance. 5 

2. A ſmail matter amounts to an accept- 
"ance, ſo that there be a right underſtanding 
between the parties; as, Leave your bill 
with me, and I will accept it,” or, Call for 


A ſmall matter 
amounts to an 
acceptance, Ib, 
Se. 20. 


it to-morrow, and it ſhall be accepted;” that 
does oblige as effectually, by cuſtom of mer- 


| chants, and according to law, as if the party 
had actually ſubſcribed or ſigned it, (which is 
| uſually done.) + EN | 

But if a man ſhall ſay. Leave your 
bill with me, I will look over my accounts 


| and books between the drawer and me, and 


call to morrow, and accordingly the bill ſhall 
be accepted; this ſhall not amount to a com- 
pleat acceptance; for this mention of his 
books and accounts was really intended to ſee 


lbid. 


| if there were effects in his hands to anſwer, 
without which perhaps he would not accept the 


lame; and ſo it was ruled by Lord Chief Juſ- 
tice Hale at Guildhall. _ m 
4. Where a bill of exchange is payable to 
A's order, that is to himfeif if he makes no 
order, and if the party underwrites the bil', 
viz, © preſented ſuch a day,” or only the day 


Comb. 401. See 
Show 8. 


of the month, it is ſuch an acknowledgement 


of the bill as amounts to an acceptance; per 

Holt, Ch. J. and this by the jurors was decla- 
red to be common practice. Anon. 

5. Acceptance of a bill upon two by one 

| partner, binds both if it concerns the joint 

| trade; 


Acceptance by 
one part ner bind 
both, unleſs ac“ 
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cepted diſtinctly trade; but otherwiſe if it concerns the accept 


from the partner- 


hip. Salk. 126. Only in a diſtinct intereſt, and reſpect. Pinknſy 
Ld. n v. Hall. 
6 A dill drawn by A on B, and B accey 


Acceptance may it þ ; AC 1 2 2 
„ by indorſement, thus, (I do accept this bil 


| Comb. 452. to be paid half in money, and half in bills), | 


was alledged, that B's writing on the bill wy 
ſufficient to charge him with the whole fun; 
but it was proved by divers merchants, thy 
the cuſtom among them was quite otherwiſe, 
and that there might be a qualification of a 
acceptance; for he that may refuſe the bill to. 
tally, may refuſe it in part; but he to whon 
the bill is due, may refuſe ſuch acceptancy 
and proteſt it, fo as to charge the firſt drawer; 
and though there be an acceptance, yet afte 
that he has the ſame liberty of charging th 
firſt drawer, as he had before. Petit y, 
Fo . 
: 7. Action upon the caſe, upon the cuſton 
ae ewes Of merchants, brought by the perſon to whon 


of a foreign bill. 2 foreign bill of exchange is made payable, 


Stra. 214. 


againſt the acceptor. And the defendant {et 
forth, that one James Collet, being a merchant 
reſiding at Chriſtiania in Norway, according to 
the cuſtom of merchants, drew his firſt bill d 
exchange upon the defendant, requeſting hin 
to pay the plaintiff ſuch firſt bill (his ſecond 
not being paid) of one hundred and twenty: 
ſeven pounds, eighteen ſhillings, aad four: 
pence, which bill was ' a'terwards, viz. Dt: 
1717, ſhewn to the defendant, who accepted 
to pay one hundred pounds, part thereof, up! 
the 8th day of February following, by virtue 
whereof he became chargeable, et in confiderati 
one inde die et anno ultimo ſupradictis ſuper ſe d. 
ſumpſit, to pay the fame on the ſaid 8th day d 
Feb. tunc prox. ſequentem, which he has nd 
done according to his undertaking. Ther 

FM 5 
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is likewiſe a count for monies had and re- 


ceived, and an 7n/imul computaſſent. The de- 


fendant, as to theſe two counts, pleads on af- 
ſump/it, and as to the count upon the bill, he 


pleads, that the ſaid James Collet drew another 
bill for one hundred pounds only, wherein he 


countermands the payment of the odd twenty- 


ſeven pounds, eighteen ſhillings and four-pence, 
by virtue whereof the defendant paid the hun- 


faction. The plaintiff, prozeſtando, that the de- 
fendant did not pay it in ſatisfaction, for plea 


dred pounds in ſatisfaction of the firſt bill, and 
the plaintiff accordingly received it in ſatis- 


faith, that he never received it in ſatisfaction; 


and to this replication defendant demurs. 


Strange, pro defendente. I ſhall rot trouble 


the court with an exception which has formerly 


been taken to theſe replications, that the pay: 


ment in ſatisfaction being admitted, the tra- 


verſe of the acceptance is immaterial; for 1 


am ſenſible, it has been adjudged to be well 


enough in the caſe of Young v. Ruddle, and of 


Hawkſhaw v. Rowlings, in this court, Hil. 3d 
of his late majeſty, upon this ground, that 
there can be no pay ment in ſatis faction, without 
an acceptance in ſatisfaction; and therefore a 
traverſe of the acceptance is an argumentative 
denial of the payment; for if the plaintiff did 
not accept it in ſatisfaction, the conſequence of 
that is, that it was not paid in ſatisfaction. 

Laying therefore the plea and replication 
alide, I ſhall take up the caſe as it ſtands upon 
the declaration, and upon that offer ſome 
things diſtinctly, both as to the matter, and as 
to the manner of it. | 

As to the matter of it, the caſe 1s no more 
than this : the perſon to whom a foreign bill of 


exchange is made payable, brings his action 


againſt the drawer, upon a partial acceptance 


for 


Salk. 627. 
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I ſhall endeavour to prove, that this accept. 
ance is a void acceptance, and conſequenth 


call this a void acceptance, I would premiſe, 
that I do not mean, it is ſo abſolutely void x 
to exclude any remedy againſt the acceptor, 
for I muſt admit, that this acceptance will cre. 


what I ſhall inſiſt upon is, that this is a void 


and if it be void within the- cuſtom of mer. 
_ chants, then, whatever effect it would have x 
a private contract between the parties, will be 


_ cuſtom. 


it is a caſe which ſeldom or never happens 


he had effects in his hands. 


to the court. Some are of opinion, that al 
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for ſo much of it as he undertook to pay, and 
counts upon the cuſtom of merchants. 
The ſingle point which will ariſe upon thi 
caſe is, whether a partial acceptance be good 
or not within the cuſtom of merchants ? and 


the plaintiff has no cauſe of action. 
That I may not be miſunderſtood when | 


ate a contract between the parties, upon which 
an action upon the caſe would have laid. By 


acceptance within the cuſtom of merchant, 
upon which the plaintiff has founded his caſe; 


a matter foreign to the preſent queſtion, inal 
much as the plaintiff has not relied on it x 
ſuch, but has brought his action upon the 
I have inquired into the practice of mer: 
chants in this caſe, but have not been able t 
get any certain account of this matter. The 
true reaſon of which I apprehend to be, that 


amongſt merchants, for they honour one an- 
other's bills, though there are no effects ot the 
drawer's in their hands; and they would el. 
teem it the greateſt blemiſh that could be caſ 
upon them, if their correſpondent ſhould once 
refute to anſwer their bills, any further than 


What account I have received I ſhall ſubmit 


acceptance 
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acceptance for part is an acceptance for the 

whole, inaſmuch as it deprives the party of 
the benefit of proteſting, and ſo reſorting back 
to the drawer ; byt I apprehend there is no 
reaſon at all for this. To ſay that becauſe 
commonly a man does honour another's bill 
beyond what effects he has in his hands, that 

therefore he muſt do it, is a ſtrange conclu- 
fion ; for ſuppoſe he has but twenty pounds 
of the drawer's in his hands, and is bound to 
anſwer a bill for ſo much, it would be highly 


| unreaſonable, that in caſe the other ſhould 


draw for ten thouſand pounds, this man muſt 

either pay the whole, or ſubject himſelf to an 

action for non-performance of the condition. 
But if this notion ſhould prevail, that an 


acceptance for part is an acceptance for the 
| whole, yet as on the one hand it charges the 


acceptor with the intire ſum, ſo on the other 
hand it diſcharges him of this action; for then 


there can be no colour to ſplit the demand into 
| two actions, but the plaintiff in declaring for 


part ought to ſhew that the reſt is ſatisfied. 


| Salk, 68. | 


Others are of opinion, that the party ought. 
not to have taken this acceptance, but pro- 
teſted the bill as to the whole, and ſend for 


another to the value of what the drawee would 
| anſwer. This likewiſe makes for the acceptor 
| the defendant. | | 


I am informed indeed, there is one gentle- 


man does attend to ſay, that this matter has 


happened in his own experience ; but he, by 
what I find, is alone in that opinion, and per- 
haps may not have conſidered the conſequences 


of it. e 5 
As there is this diverſity of opinions upon a 
matter which ſeldom or never comes in prac- 


tice, I ſhalt take it upon the reaſon of the 


H thing, 


Marius. 


thing, with a view likewiſe to the many incon- 
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veniencies which will follow as a conſequence 
of eſtabliſhing this partial acceptance, 

The better to come at this, it may not be 
improper to ſtate the method of tranſacting 
theſe affairs. When the party to whom a bill 
of exchange is made payable receives it, he 
immediately applies to the drawee to get his 
acceptance: if he accepts it, nothing further 
is done till the day of payment, and then, if 
it be paid, the matter is at an end. But if 


the drawee will not accept it, then the party is 


to proteſt the bill, and ſend back the proteſt by 
the next poſt. When the time of payment 
comes, he tenders the bill again, and then the 


draweœe may either pay it or refuſe it: if he re- 


fuſes it then there is a ſecond proteſt for non- 
payment, and the bill itſelf is returned: and 
ſo it is if he accepts it, and afterwards refuſes 
to pay it. From all this I would infer, that 
there can be no partial proteſt for non-accep- 
tance, which, as I am informed, 1s a proteſt 


not in the memory of any but one of the no- 


taries public. The words of all proteſts are, 
T exhibited the original bill to the perſon to whom 
it is directed, and demanaed his acceptance thereof. 
Now an acceptance of part is not an accept- 
ance thereof, no more than payment of part 


is a payment of the whole. There is a book 


which goes by the name of * Advice concerning 
bills of exchange, and is eſteemed amongſt thoſe 
who are moſt converſant in theſe affairs. And 
in fol. 33 of that book it 1s ſaid, that nothing 


but an acceptance to pay ſecundum tenorem bille, 


can deprive the party of the benefit of a pro- 


teſt. And in fol. 16 of the ſame book he puts 


the caſe of a bill drawn on A and B, who are 


not joint traders, and an acceptance by one 


only. This, ſays he, goes for nothing, 1 
5 the 
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| the party muſt proteſt the bill as in caſe of no 


acceptance. Theſe are the words of the book, 


and by putting the caſe of two who are not 
joint traders, I ſhould apprehend he means, 


99 


that each being charged with a moiety, the 


acceptance of one 1s but an acceptance to pay 


| a moiety, which is but a partial acceptance, 


and therefore void. And this is explained by 


W the caſe of Pinkney v. Hall, where one joint 


trader accepted a hill, and it was held to be 


the acceptance of both, becauſe both were 


equally liable to pay the whole. And to this | PLS 


purpoſe likewiſe is Moiloy de jure maritimo. 


If there can be no proteſt for non- acceptance 
of part, I would conſider how the caſe would 
ſtand in regard to allowing this partial accept- 


| ance. The natural and plain conſequence of 
that will be, to put it in the power of the 


Salk. 126. 


10. Sect. 28. 


drawee to defeat the other of the benefit of 


proteſting a bill for ten thouſand pounds by 
his acceptance to pay one penny only; for this 


| I would ſubmit, that if the party may take 


ſuch an acceptance, he muſt take it: if it will 
be good, he cannot refule it, for it 1s not at his 
election to charge the drawer but upon the 


other's default : rhe drawee is the perſon he 
muſt firſt reſort to, and if he refuſes, then, 


and not till then, is there a proper remedy 


againſt the drawer; and therefore in the action 


againſt the drawer, the plaintiff muſt ſhew a 


proteſt, which is an endeavour to receive the 


money of the drawer. Salk. 131. 
But even admitting there may be a partial 
proteſt for non-acceptance, yet the inconveni- 


encies which will follow of courſe, are ſo great, 


that I hope it ſhall never be eſtabliſhed by the 
court. 5 ve 8 

It would be endleſs to put caſes where ic 
has been held, that rent charges and the like 
00 23 2 cannot 
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| cannot be apportioned ; and therefore I ſhall 
rely entirely upon the reaſon of the thing, that | 

in this caſe the contract between the drawer it 
and the perſon to whom the bill is payable is 
entire, and not diviſible. By this contract | 
the drawer, (and conſequently the indorſer) | 
ſubjects himſelf to an action, if the money | 
be not paid at the time : but though he 
becomes liable to one action, yet there is no 
reaſon, that by tranſactions between the party 
to whom the bill is payable, and the drawee, 
to which he is not privy, this contract ſhall be 
branched out into ſeveral actions, which jwill 
unavoidably be the caſe of every partial accept- 
ance ; for I do not apprehend how this can be 
reduced to one action by refuſing this partial 
acceptance, and proteſting for the whole; be. 
| cauſe (as I obſerved before) if the party may 
take it, he muſt take it, and can charge the 
drawer no further than there is a default in the 
drawee. | „ 
As therefore two actions are the feweſt he 
can be charged with, I would beg leave to in- 
ſtance how he may be charged with a great 
many. The acceptor will charge him as far 
as his undertaking; then another for the ho- 
nor of the drawer (as it is uſual amongſt mer- 
chants) may undertake for another part, and 
by the ſame reaſon a third, and a fourth, and 
nobody can ſay where it ſhall ſtop: ſo many 
different perſons may accept for ſo many dif- 
ferent pence, and every one of theſe has his 
diſtin& remedy againſt the drawer. 
This is too great an inconvenience to be got 
over, and it is ſuch an inconvenience (I mean 
the mulnplicity of ſuits) as the common law 
has always endeavoured to meet with, In the 
Salk, 65. caſe of Hawkins v. Cardee, it was held, that the 
5 indorſee of part could have no action, becauſe, 
Thy | ſays 
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ſays my Lord Chief . Juſtice Holt, the drawer 
having only ſubjected himſelf to one action, it 
cannot be divided ſo as to ſubje& him to two. 
| If the grantee of a rent charge levies a fine of 
part, the conuſee cannot compel an attonement, 
for that would be to give two actions againſt 
che tenant. So if a feoffment were made to a 

man and his heirs with warranty, and he makes 
a feoffment to two, the warranty is gone. If 
two take lands jointly with warranty, and one 
makes a feoffment, the warranty is gone as to 
him, but remains as to his companion, ſo as 
he may vouch for a moiety ; and at common 
law if they had made a partition, the warranty 
was loſt. Co. Litt. 187. 4. And all this goes 
upon that ground, that it being res inter alios 
alla, it ſhall not turn to the prejudice of a 
third perſon. But this partial acceptance is a 
matter tranſacted between meer ſtrangers, and 
therefore ſhall not hurt the drawer, who was 
no party to it. No act of theirs, which would 
be prejudicial to him, ſhall bind him; but the 
| ſubjecting him to ſeveral actions will be a pre- 
judice ; therefore he ſhall not be ſubjected to 

ſeveral actions. 5 

The great benefit ariſing to the public from 

theſe bills is, their being negociable, and paſſ- 

ing about as well as money; for every body is 

ſenſible, that without the aſſiſtance of theſe bills 

our trade could never be carried on for want 
of ſufficient ſpecie; not to mention the trouble 

and danger of returning money, which is avoid- 

ed by this expedient. It is this benefit which 

the public receives from theſe bills, that has 
intitled them to all the favour they have re- 

ceived, of which innumerable inſtances might 

be given, For this reaſon it has been held, 
| that the bare drawing or accepting a bill, makes Salk. 125. Show 
a merchant for that purpoſe. Now if what is 2. V+ 
1 H 3 contended 
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contended for on the other ſide ſhould prevail, 


the public will be deprived of this great bene. 
fit; for no man will take his bill as fo much 


| money in the way of trade, when he is to re- 


ſort to one man for one part, and perhaps ſend 


out of the kingdom for the other, to a place 
where he has no correſpondent. In the caſe 


Forteſe. 281. 2 Of Jocelyn v. Laſerre, which was in this court, 


Lil, Raym. 1367. 


* and 4 Ann. c. 

9. made perpetu- 
al by An. c. 25. 

+2 Lord. Raym, 
1396, 1362. 

_ Gilb. Cas. 93. 


48 Mod, 363. 


Hil. 11. Ann. rot. 214, where the bill was to 
pay out of my growing ſubſiſtence, it was held, 
that in regard. his growing ſubſiſtence wight 
never amount to the ſum drawn for, therefore Mt 


this was not a bill of exchange within the cuſ. {MW | 
tom of merchants, for nobody would take it 
upon ſuch a contingency. And the cafes of 


promiſſory notes ſince the * ſtatute have gone 
upon the {ame reaſon. Þ Smith v. Bobeme, Mich, f 
1 Geo. in B. R. which was to pay money, or 8 1 
ſurrender a man to priſon. And the caſe of Wi *: 
+ Appichy v. Bidele, in B. R. Hil. 3 Geo. which WM ! 
was to pay ſo much to A, if I do not pay ſo ! 
much to B, and both theſe were held not tobe » 
within the ſtatute, upon that only reaſon that t 
they were not negociable. f 
Another inconvenience which naturally © oc -t 
curs upon this occaſion is, that the drawee will N a 
inſiſt to have the whole bill delivered up, when b 
he pays but a part only. For according to f v 
the authors who treat of this ſubject, he can n 
never charge the drawer, when they come to 7! 


make up their accounts, with more than he 
has vouchers for under the hands of tne draw- 
er. In Lex Mercatoria 274, it is ſaid, that if 
the bill be loſt, the drawee cannot juſtify the 
payment, though he has a letter of advice. 
And this refutes all the expedients of indorl- 
ing part, or giving a ſpecial receipt for ſo much: 
becauſe in neither of thoſe caſes will the drawee 
have any authority to produce under the hand 
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| of the drawer. If the drawer then refuſes to 
| allow what the other has paid, his only remedy 


will be to bring his action and how he will be 
able to maintain it upon the cuſtom of mer- 


chants, I muſt confeſs myſelf at a loſs to find 
out, for he will want the neceſſary evidence to 
maintain ſuch an action, which is the bill itſelf 


that was drawn upon him. 


If this then will be the caſe, where he pays 
| the money without taking up the bill, I muſt 
| contend, that by all the rules of prudence and 
| juſtice he may inſiſt to have the whole bill de- 
livered up to him, when he only pays part of 
| it acccrding to his acceptance. CEO 

Suppoſing him then in poſſeſſion of the 


whole bill, I would conſider in what a condi- 


| tion we have left the party to whom it was 
made payable. He muſt be ſuppoſed to have 
advanced a conſideration adequate to the whole 
ſum, and conſequently is in juſtice intitled to 


his whole money of ſomebody or other. It 
will be ſaid, that he may get what he can of 


the drawee, and then go back to the drawer 
for the refidue. It is true he may do fo, and 
the drawer may be a man of ſo much honour _ 


as to pay him every farthing. But what mult 
he do when he finds he is miſtaken in his man, 
when the drawer, (inſtead of ordering him the 
money, as he expected) ſhall tell him, “ No, 
you have nothing to produce under my hand, 
and if you have been fo fooliſh as to deliver 
up the bill, you muſt take. it for your pains.” 
I know of no remedy in this caſe, but what 


| would be worſe than the diſeaſe, and therefore 


the prudenteſt thing he can do will be to fit 
down by the loſs. 7 


And this will be ſo far from being a trick in 


the drawer, that it will be no more than what 
every prudent man will do. For if upon the 
| | H 4 report 
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report of what has been done he ſhould ad. 
vance the reſidue of the money, yet ſtill there 
is a bill ſtanding out againſt him for the whole, 
upon which bill it cannot appear he has paid 
the money which the drawee had left unpaid, 
And whether in that caſe he would not after. 


wards be anſwerable for the whole, may be 


proper to be conſidered. 


T have now done with what I had to offer in 


maittainance of the negative of the queſtion ! 
propoſed to ſpeak to, and ſhail therefore pro- 
ceed to take notice of what was hinted at up- 


on the former argument in vena of the Plain- 


tiff in this caſe. 
It was ſaid, that the drawee may, (and very 
often does) accept to pay the money at a dit. 


ferent time from what is appointed in the bill. 


Mol. B. 2. c. 10, 
Sect. 20. 


I muſt admit he may do ſo; but ſurely : that 
caſe can bear no proportion to this. It is not 


liable to any of the inconveniencies I men- 
tioned ; it is the ſame as if the bill had at firſt 


given him a longer time; and it is well known, 
that after acceptance a month or two will break 


no ſquares, where the man is good, With 


this further, that amongſt merchants ſuch an 
acceptance is eſteemed a general acceptance to 


pay the money according t to the tenor of the 


bill; beſides Molloy ſays, that in ſuch a caſe 
the bill muſt be procelted, which cannot be 


done in our caſe. 


It was further urged to be highly reaſonable, 
that the drawee ſhould honour the bill as far 


as he had effects. I admit this to be reaſona- 


ble, and perhaps it would not have been im- 
poſſible for the plaintiff to have declared in 
ſuch a manner, as to have charged the defen- 


dant to the amount of his acceptance. But 


we are upon the cuſtom of merchants, and 


Whatever r might be reaſonable in caſe of pri: 
Yo 
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vate property, will ceaſe to be ſo, when it ap · 


pears to be pregnant of fo many inconvenien- 


cies to the public as J have mentioned. And 
if the plaintiff has it in his power to frame a 
caſe wherein he may do himſelf juſtice, that 
makes the argument ſtronger againſt ſuffering 
him to break in upon the public convenience 
for his private benefit. The policy of the law 
is, rather to let one man ſuffer, than produce 
a general inconvenience. But here we are to 
be led into the greateſt inconveniencies, even 
in a caſe where there is no danger of the par- 
ties ſuffering in the leaſt ; for he has a remedy 
which ſtands clear of all theſe inconveniencies, 
and there will be no harm in leaving him to 
—_ 1885 „ 

It was ſaid, that if the drawer (who is ſuppoſed 
to know what effects he has in the other's 


hands) by drawing for more, ſubjects himſelf : 
to ſeveral actions, it is his own fault. The 


anſwer to this 1s, that the very drawing for 


| more, deſtroys the preſumption that he knew 


how the accounts ſtood. But amongſt mer— 
chants, as I obſerved before, that is not the 
caſe, for they often honour one another's bill, 
where there are no effects at all. 


But even admitting the drawer does not 


ſtand altogether clear of this objection, yer ſtill 


this may be the caſe of one who cannot be ſup- 


poſed to know how the accounts ſtood between 
the drawer and the drawee ; for it may hap- 
pen this bill may be indorſed, and then the in- 


dorſer is to be charged in the ſame manner as 


the drawer. The indorler will be liable to ſe- 
veral actions, though he is no ways privy to 


any of the tranſactions between the indorſee 


and the drawee. 1 . 


Upon breaking the caſe upon the former ar- 


gument, a difference was taken between the 
. fs -caſe 
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dorſer. 


yet the plaintiff can never recover in this ac- 
tion, in regard to the manner in which he has 
declared. 


ney on the 8th day of Feb. tunc proxime ſequen. 


1717 and the 8th of Feb. following, and then 
the caſe is no more, than that the plaintiff 
_ complains, that the defendanr,” on the 234 of 


of his own ſhewing was not become due till 


the 8th of Feb. following. If it were neceſſa- 
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caſe of the acceptor and that of any other per. 
ſon; that he ſhould not come and diſcharee no 
himſelf againſt his own acceptance, whatever MV 
the other might have done, as to refuſing this Wi ch 


partial acceptance. If this was his cafe only, p⸗ 


it might be reaſonable to extend this accept. Nor 
ance as far as it will go; but the hardſhip is, WM re 


that what is law in his caſe muſt likewiſe be fr 


law in the caſe of the drawer and indorſer; o b 
that here are two innocent perſons who are to tt 
be involved in the ſame common fate, and Wl tc 
that is never to be ſuffered, efpeciaily when 2 
the drawee may be charged in another manner, 
which will not affect the drawer or the in- 


But if this partial acceptance ſhould be 
thought good within the cuſtom of merchants, 


My firit exception is, that the plaintiff by 
his own ſhewing has brought his action too 
loon. This is a declaration of laſt Michaelmas 
term, and the acceptance is laid to be the gth 
of Dec. 1717, to pay upon the 8th of Ft, 
following, in conſideration whereof he did, the 
fame day and year laſt mentioned, which was 
the 8th of Feb. 1717, promiſe to pay the mo- 


at LS A a 3 — — 


Now there muſt of neceſſity be the interven- 
tion of a whole year between the 8th of Ft. 


Oct. had not paid him a ſum of money which 


ry to cite caſes in maintainance of this accep- 
tion, there are Sid. 373. Vent. 135, 
| | Another 
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Another exception is, that the plaintiff has 


not made any requeſt before bringing the action, 


which he ought to have done; for the mer- 


chant who accepts is eaſy to be found, but the 


party to whom the bill is made payable may 
only be a traveller, to whom the other cannot 
reſort to pay the money. And this differs 
from the caſe of a bond, for there it is for the 


benefit of the obligor to ſave the penalty, ſo 


there needs no requeſt to him, to do an act 
for his own benefit. It will be ſaid, that the 
action is a requeſt; but if it be, ſtill it recurs 
to that queſtion, whether a requeſt at the time 
| of bringing the action is ſufficient; and it is 
plainly not ſo, for then it is a re queſt to pay 


the money tour months before it became due. 


| ſhall trouble your 1: Lordibip with buta word 


more, and it is this. The bill runs thus, 
“Pay this my firſt bill, my ſecond not being 


| paid,” and therefore I muſt ſubmit it, whether 
they ought not to have averred, that the ſe 
cord was unpaid. Indeed in the cale of * Eaſt 
v. Eſington, it was held well after a verdict, 

becauſe if the ſecond was paid, the jury could 
not find aſſumꝑſit as to the firſt; he was not to 
pay the firſt unleſs the fecond was paid; ſo the 
jury finding him bound to pay the firſt, that 
is an argumentative finding the ſecond unpaid. 


But the court in that caſe inclined, it would 


have been ill upon a demurrer. 

It will be faid, that this ſhould have been 
hewn for cauſe of demurrer ; but this excep- 
tion goes to the cauſe of action itſelf, and 
may as well be taken advantage of upon a ge- 
neral demurrer, as the want of ſetting out an 
* was in the caſe of E v. Buckte- 
| ridge. 

The whole, both ich relation to the matter 
and the manner of this deed, may be reduced 

2H 


by 


*Carth. 510. 
Salk. 130. 
Ld. Raym. 8 10. 
CONE? 16, 87. 


FGilb. Eq. Rep. 
I7. See 18 Vin, 
Abr. 224. p. 17. 
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EL to this dilemma; either this partial acceptanc, 

is good, or it is not. If it is good, yet the 
plaintiff has come too ſoon, without alledging 

what is neceſſary to make out his cafe, and 
conſequently can never recover in this action; 
if it is not good, that alone will be ſufficient tg 
entitle us to judgment for the defendant. 
Reeve, contra. I am no otherwiſe prepare 
to argue this: cauſe, than by acquainting the 
court, that a gentleman has often attended to 
inform you, that it is practicable to proteſt ; 
bill for non- acceptance of part, and then re. 
fort back to the drawer. As to the inconve. 
niencies which are urged, they are as great of 
our {ide upon account of death or acts of bank. 

ruptcy. The drawee is not prejudiced ; and a 

| to the drawer, if part is paid, his debt is ſo 

| 1 much leſſened, which is a benefit to him. 

1 As to the firſt objection to the declaration, 
that we have brought our action too ſoon, it 
runs, in prædict. odtavum diem Febr. tunc proxi- 

ine ſequentem ; ſo to ſupport the defendant, you 

will neglect proxime ſequentem, and then it ſtands 

| - as a promiſe to pay in Feb. 1717, and the ac- 
pas | tion is in OZober following. 

| 2. No requeſt was neceſſary, for upon the 

1 Acceptance a duty ariſes, and this is not a col 
lateral promiſe. 

3. IF the defendant had RY the ſecond 
bill, he ſhould have pleaded that matter in his 
diſcharge : ; and as to the caſe of Eaſt v. E. 
ſfington, that was againſt the drawer upon the 

_ firſt contract, but this 18 int the acceptor 

i 1 a new contract. 

| Strange replied. As to prædict. it does not 

make the ſentence inconſiſtent with proxime ſe- 

quentem ; for it is common to call the ſame day 
| in a different year, the ſame day generally; 
and here it is no more than that rhe party 2s 

| miles 
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miſes on the eighth of February, in one year, 

to pay upon the ſame day in another year: and 
here a thing is gramatically right, the court 

will never reject it. It was held in the caſe of 


They ſhould have ſhewn the ſecond bill un- 
aid, for it is in the nature of a condition 
precedent to their having any right to this ac- 
tion. As to the requelt, no debt ariſes upon 
the acceptance; for an indebitatus aſſumpſit will 
not lie upon a bill of exchange. Salk. 125. 
Powis, juſtice. Either party might have 
refuſed this partial acceptance, and they were 
at the ſame liberty to rake it: neither could 
force the other to it; but if both agree, volenti 
wn fit injuria. The drawer truſts all to the 
diſcretion of the perſon to whom he gives the 
bill; and if that perſon leads him into incon- 
veniencies, who can help it? 5 


enough; we will reject proxime ſeguentem, and 
then all is right; there is no difference between 
the drawer and the acceptor; for if he pays 
either of the bills, the drawer is not liable. 
Acceptance of one is ſo of both, though in 
fact it amounts to no more than an acgeptance 
to pay the contents of one of them; and pay- 
ment of one is a diſcharge of both: ſo that the 
averment that the money was not paid upon 
the firſt goes to the ſecond alſo, I ſearched, 
but could not find the record of Eaſt v. Efſing- 


ately upon the anſwer that the verdict had cured 
Vidian Ent. 31, 67. 88 | 

Forteſcue, juſtice. I think there is a differ- 
ence between the drawer and the acceptor ; 
tor the drawer is bound to pay all, the draw- 


* bound to pay but one, and no action can 


Eyre, juſtice. I think the declaration is well 


2 


on; and by my notes I find it went off immedi- 


It, The precedents- are as this declaration. 


Ing being an actual promiſe; but the acceptor 


-be-. 
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hat v. Aland, in B. R. Trin. 2 Am. Sal. 12 


amounts to a ge- 


neral promiſe. Elapſed, and a promiſe then to pay the monej 


Rm. 574. 12 amounts to a promiſe to pay the money gent. 
Mod. 212. Carth. rally. Milford v. Wallicot. 


459. Ld. Raym. | 


Mod. 471. to do it, the party need not acquieſce ; but if 


| Executor uſt A bill of exchange was directed to A, or i 


Mod, 82 Sell. but not transferred, otherwiſe than by writing 
130. 12 Mod. on the back, and that transfers the property 0 
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be maintained but upon the very note which 
he accepts. There is another anſwer to th 
objection, that the action 1s brought too ſoon; 

5 and that is, that the plaintiff needed not ſet ou 

* Salk. 128. any promiſe at all. Starte v. Cheeſeman, Loy. 

. 5" 606. ber v. Conyers, which was a promiſſory note; 

Le. Raym. 538. and they have left out ſuper ſe aſſump/it ; and 

13 5 yet it was held well enough, for the law raiſs 

a promiſe, And this is likewiſe an anſwer t 

the want of requeſt. In Molloy, and the other 

books, there 1s a whole paragraph about the 

partial acceptance of a bill of exchange ; an 

they allow it to be good. So judgment wa 

180 given for the plaintiff. Yegerſloffe and Keene, 
What acceptance Acceptance after the time of payment 


Salk. 129. 12 ſecundum tenorem bille præd. is good 
Mod. 410. Ld ſe 7 s good, al 


266. If a bill be drawn on one at Amſterdam, and 
What amounts to he does not Care to accept it, but gets one here 
an acceptance, 12 
he does, the party here is bound. Per at, 
Same caſe. 


prove acceptance his abſence to B, and begun thus: 12 
to be in the teſta- i O : 

ror's life-time. „Gentlemen, pray pay.” The bill was ten 
32 Mod. 447). dered to A; who promiſed to pay it as ſoons 
he ſhould ſell ſuch goods. In an action for nor- 
payment, it was objected that this was a cond: 
tional acceptance; but here the action being 
by an executor, and upon debt laid to be due 
to teſtator, Holt, chief juflice, held it neceſſary 
to prove, that the acceptance was in the tel 

tor s life-time. Anon. | 
Acceptance may Bill of Exchange may be accepted by pard, 


Og. 2 Stra. 


1j. 2 Ld. Raym. the cuſtom of merchants. Eaſt v. Eſington. 
1542. Barnard, | "4 > | A 
K. B. 87. 2 Stra. 

1000. | 
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defendant ſaid, that if the bill came back again, 
he would pay it, this was ruled a 
ance. Car v. Coleman. | 

The drawee wrote a letter to him in whoſe 
your the bill was drawn, that if he would 


let him write to Ireland firſt, he would pay him; 


and this was held a good 

om v. Lutwich. 55 1 
Acceptor of a bill drawn for a ſum won at 
gaming more than the ſtatute allows, may 
bead the ſtatute againſt gaming againſt the per- 


acceptance. Wilkin- 


Eon himſelf, but not perhaps againſt any in- 


{Wicorſee for value received. Huſſey v. Jacob. 
lt was agreed that an acceptance, or negotia- 
ton, in Euglaud, after a bill becomes payable, 
ſhall bind the acceptor, or indorſor, though not 
perhaps the original drawer, And for this 
| W'v35 quoted Pigot and Fackſon's caſe in B. R. 
AV. 9. V. III. though it were an acceptance 
se pay juxia tenorem pred. as here argued. 
Mitford v. Walcot. 0 
In caſe, upon a bill of exchange, the plain- 
tif ſet forth a cuſtom, inter mercatores & alias 
terſongs, that if a bill is indorſed, and accepted 
by a perſon on whom it is drawn, if any other 


drawer is chargeable to him; that F, the de- 


e . ]¶ ͤà Ä ___ 
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A foreign bill was drawn on the defendant, ben acceptance 


and being returned for want of acceptance, the GB 4 


3 Bac. 


good accept 


Lord Raym. 444. 
Stra. 648. 3 Bac. 
Abr. 610. N 


Acceptor may 


plead ſtatute 


againſt gaming. 
Carth. 3 56. 
Mod. as Sal. 
344. 12 Mod. 
96. Holt, 328. 
3 Keb. 254, 
259. Comyn. 4. 
Lord Raym. 87. 
See 2 Ld. Raym. 
1034, 1035. 
Acceptance after 
bill payable, 12 
Mod. 410. 


Cuſtom of ac- 
ceptance laid too 
general. Lutw. 
891, 892. 


merchant will pay the money to the indorſee, 
- Wior the honour of the indorſer, then the firſt 


fendant, drew a bill upon J. S. for one hun- 
red pounds, payable to J. D. that FJ. S. ac- 
Jeepted the ſaid bill, and J. D. indorſed it to 
„ L. and that R, the plaintiff, paid the mo- 

ney to M. L. for the honour of the ſaid J. D. 
„de indorſer; and that thereupon F, the drawer, 
became liable to him, but had not paid the 
woney, ad damnum, &c. the plaintiff had judg- 


ment 
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ment by nil dicit, &c. but it was reverſed upon 


a writ of error in the Exchequer chamber, he: 


cauſe the cuſtom was laid too general ; for i 


extended not only to merchants, but to al 


Acceptance for 


the honour of the 


drawer. Lutw. 
896, 899. Lord 
Raym. 8 


other perſons whatſoever. Fairly v. Roch. 


R drew a bill of exchange on &, payable u 
B; & refuſed to accept it, whereupon B pro. 
teſted it. L, for the honour of R, gave a note 


to pay the money at the day, if not paid hy 
R: afterwards B indorſed L's note to C, for 


value received: C, in like manner, indorſed i 


to D, and he to E, and he to F, all for value 


received. At the day of the return, S ſtill re 


fuſed to accept the bills; whereupyn L's bil 
was proteſted. Then M and N, hearing d 
the proteſt of K's bill, pay the money for the 
honour of B. But in action by M and J 
againſt L, the declaration Coes not fay that 
they paid it to F, nor to whom they paid i, 
but only generally that they paid it. Thi 
matter was aſſigned for error, and that, for 


what appears, it might be paid not to F. the 


laſt indorſee, to whom alone it was due, but 


to another; and if ſo, the defendant remains 


ſtill liable as to him. But, per cur. after vet. 


dict, it ſhall be intended that the payment was 


to the right perſon, eſpecially it being laid to 


the ex parte of the plaintiff, which could not 
be if it had been paid to a ſtranger ; and 
the judgment of the King's Bench was affirmed 
in the Exchequer chamber. Brunetti verlu 


 Lewen. | | 


12 Mod. 410. 


If A draws a bill on B, who will not ac 
cept it, C offer to accept it for the honour 
the drawer, the drawee need not acquieſce, 
but may proteſt ; but if he does not acquieſ, 
C is bound per Cur, Mitford v. Walcot. 
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A bill of exchange was drawn upon the A man canno? 
debtor at Leghorn, which he accepted; but by s vcd on hisac- 


ceptance of a bill 


the law there, if a bill be accepted, and the of exchange 


- | | 1 abroad, after he 
drawer fails, and the acceptor hath not ſuffici- he ben er 


ent effects of the drawer in his hands at the time charged by the 


| | | *Vö'l | | laws of that 
of the acceptance, the acceptance becomes eee 


void; and this happening to be the plaintiff's 733. Moſeley 1. 

Sel. Caf, in Chan. 
. . - 6g. 2 Eq. Abt. | 

ceptance, he inſtituted a ſuit at Leghorn, and 476. p. 2. 


caſe, in order to diſcharge himſelf of the ac- 


his acceptance was thereupon vacated by a ſen- 
tence in that court. Afterwards the plaintiff 
returned to England, and was ſued here at law 


| upon this bill; and thereupon he exhibited 


his bill in this court for an injunction and 
relief. 35 5 5 . 

King, lord- chancellor, was clearly of opi- 
nion, that this cauſe was to 'be determined ac- 


| cording to the local laws of the place where 


the bill was negotiated ; and the plaintiff's 
acceptance of the bill having been vacated, 
and declared void, by a competent juriſdiction; 


| he thought the ſentence was concluſive, and 
bound the court of Chancery here: and to 


this purpoſe he inſtanced the caſe of one Hulch- 


| znſon, which was in 29 Car. II. and is men- 


tioned in SHo. 6, where Hutchinſon, having 
killed a perſon in Spain, was there proſecuted, 
tried and acquitted of the murder; and af- 
terwards returning to England, he was 1n- 


| dicted again for the ſame murder here; to 


which indictment he pleaded the acquittal in 
Spain in bar, and the plea was allowed to be a 
good bar to any proceedings here. 

And upon the attorney-general's inſiſting, 
that the plaintiff might have taken advantage 
of this matter upon a trial at law, and there- 
fore not relievable in a court of equity. F 

The chancellor declared, that if he was to 
try the cauſe at law, he would allow the 
1 plaintiff 


— — — ee ene en 
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plaintiff the benefit of this matter upon the 
trial. But as other judges might be of a dif. 
ferent opinion, he would not put the plaintiff 
upon the difficulty and hazard of a trial. 
And he ſaid he remembered a caſe which 
came before him in the lord mayor's court, 
when recorder of London; where a mariner 
ſued in the admiralty court for his wages, 
and his lordſhip, as recorder, being doubtful 
whether he ſhould allow the defendant to give 
the ſentence in the admiralty court in evidence 
upon non afſumpſit, aſked the opinion of chief. 
juſtice Holt; who ſaid, That whatever defeated 
the promiſe, might be given in evidence on 
non aſſumꝑſit; and, that the ſentence in the ad- 
miralty court would be good evidence: and in 
this caſe a perpetual injunction was granted, 
to enjoin the defendant from ſuing upon this 
bill. Burrows v. Femino. 
Acceptor cannot In an action by the indorſee of a bill of 
fet up forgery ®f exchange againſt the acceptor, it was held not 
946. See Salk, to be neceſſary to prove the hand of the 
129. drawer; and the plaintiff reſted on the proof 
of the acceptance. The defendant offered to 
prove 1t a forged bill, by calling perſons who 
were acquainted with the hand of the drawer, 
and would {wear they did not believe it to be 
his hand. But the chief-juſtice would not admit 
this, from the danger to negotiable notes, 
and becauſe a man might, with deſign, write 
contrary to his uſual method: and he.ſtrong]y 
inclined, that even actual proof of forgery 
would not excuſe the defendants againſt their 
own acceptance, which had given the bill a 
de, credit to the indorſee, who had a verdict, 7e. 
Actionlies againſt V. Fawler et al. | 55 e 
1 The plaintiffs were indorſees of a bill of 
and dene her ge- exchange drawn from Scotland upon the de- 
nerally, tho the fendants in theſe words: = 


order is to place | 
2 cc 
It to the account At 
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ce At thirty days ſight, pay to J. S. or or- 
« der two hundred pounds value received of 
„ him, as per advice from Charles Mildway. 
« To Mr. Humphry Biſhop, caſhier of the York 


115 
of the maſter. a 
Stra. 955. Caſ, 
temp, Hardw. 
136. 2 Barnard, 
K. B. 320, 


= «© Buildings company, at their houſe in Min- 


| © chefter-ftreet, London. 
8 Accepted 13 June, 1732, per 
H. Biſhop.” 


This bill not being paid, an action was 


| brought againſt the defendant upon his accept- 


| ance: and the defendant proved, that the let- 
ter of advice was addreſſed to the company; 


and that the bill being brought to their houſe, 


he was ordered to accept it, which he did in the 


ſame manner as he had accepted other bills. 
But Mr. J. Page, who tried the cauſe, di- 
rected the jury to find for the plaintiff, which 
they did accordingly. 


And now, upon motion for a new trial, the 


court held, that the direction was right; for 
the bill on the face of it, imports to be drawn 
upon the defendant, and it is accepted by him 
generally, and not as ſervant to the company, 


to whoſe account he had no right to charge it 


till actual payment by himſelf; and this being 
an action by an indorſee, it would be of danger- 
ous conſequence to trade to admit of evidence 
ariſing from extrinſic circumſtance, as the let- 
| ter of advice. And they ſaid, this differed 
| widely from the caſe of a bill addreſſed to 
the maſter, and underwrote by the ſervant, 
where undoubtedly the ſervant would not be 
able; but his acceptance would be conſi- 
dered as the act of his maſter. A bill of ex- 
change is à contract by the cuſtom of mer- 
chants, and the whole of that contract muſt 


5 appear 


Stra. 11 52. 


o 


ant's name is only to denote the perſon with 
more certainty; and the York Buildings houſe 


Payable to Price for the uſe of Calvert : and 


which is ſtronger than the preſent caſe. They 


ment. Thomas et al. v. Biſhop. 


What occeptanece The defendant accepted a bill of exchange to 
of a bill of ex- 
change is good. 2 


the goods was not within the cuſtom of mer- 


— * 


conſideration, held it good: for though the 


ceptance, and have proteſted the bill; yet no 


2 


appear in writing. Now here is nothing in 


uſe this caution, when bills are drawn before 
they have an opportunity to diſpoſe of the 


ten days fight, may accept for thirty. Moll 
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writing to bind the company, nor can any 
action be maintained againſt them upon the 
bill; for the addition of caſhier to the defend. 


is only to inform the order where the drawer 
is to be found: and the direction whoſe account 
to place it to, is for the uſe of the drawee 
only. And they compared it to the caſe in 
Carth. g. 2 Vent. 307; where a bill was drawn 


held, that the legal property was in Price: 


ſaid, it might be otherwiſe if the action had 
been by J. S. who was privy to the tranſac- 
tion; and it had appeared he tendered the bill 
as a bill on the company: but this plaintiff be. 
ing a ſtranger, they could not conſider thoſe 
circumſtances. The plaintiffs had their judg- 


pay it when conſigned to him, and for which 
'the bill was drawn, were fold; and the plaintif 
counted upon the cuſtom of the merchants. 
After a verdict for the plaintiff, it was moved 
in arreſt of judgment, that this acceptance, 
depending upon the contingency of the fale of 


chants, or negotiable. But the court, upon 


plaintiff might have refuſed to take ſuch an ac- 


body can ſay he might not ſuhmit to it; and it 
will affect trade, if factors are not allowed to 


goods. A man who is drawn upon to pay at 


304 
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I I7 


204. Though the other might proteſt 5 


bill. Sa/k. 129. Cumb. 452. Smith verſus 
Abbot. | js 

Caſe by indorſee of a bill of exchange againſt 
the defendant as acceptor, who, on tender of 
the bill, wrote, Mefſieurs Caſwal and Mount, 
y this bill when due, for Thomas Chitty.” 
| The bill fell due on the ſecond of January. 


1741. The bankers paid till the ninth at two; 


| and on the twenty-firſt of January, the money 
was demanded of the detendant. 


Acceptance to 
pay at a gold- 
ſmith's muſt be 
tendered within 
the ſame time 
that a note muſt. 
2 Stra. 1195. 


For the defendant it was inſiſted, that the 


plaintiff had given ſuch a credit to the bankers 
as to make it his loſs; and they compared it to 
| the common caſe of a note, or draught kept. 


For the plaintiff it was ſaid, that there was 


no limited time, but that of the ſtatute of limi- 
| tations, to ſue the acceptor; and that the 
plaintiff cannot come in as a creditor of the 
goldſmith's, becauſe they have done nothing 


to make themſelves liable. 


The chief juſtice held, that it was the loſs 
of the pl: intiff, who, though he might have 


refuſed to take ſuch an acceptance, yet had 


now;agreed to it; and it was to all purpoles 


in the nature of a draught, which 1s always 


conſidered as actual payment, when a reaſon- 
able time to receive it in is elapſed. Biſbop v. 
Cbitiy. Ev 


Aſſump/it on the cuſtom of merchants againſt Acceptor being 


the defendant as acceptor of a bill of exchange. 


an infant not lia- 


ble. Sel. Caf. of 


| The defendant pleaded infancy; to which the Ed. 17. 


plaintiff demurred, alledging, that where con- 
tracts are eſtabliſhed by cuſtom, as 1n the bind- 
ing one's ſelf apprentice, infants ſhall be bound 
as well as others. ES 


But by the court. Here the infant is not 


bound : the caſe of an apprentice depends on 
cuſtom, but the law of merchants is part of 
| 13 . the 


. . 
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the common law; wherefore judgment for tle 
defendant. Williams v. Harriſon. 
An acceptance b The bill was, for ſatisfaction of a bill of ex. 
1 change, drawn upon the defendant, and ac. 
3 Bac, Abr, 610, e cepted by him. Pending the ſuit, the origina 
defendant died, and it was revived againſt his 
executors, praying alſo a diſcovery of aſſets, 
and to be ſatisfied thereout. On the prook 
ſome queſtion was made, Whether the ac- 
ceptance was' ſufficient to charge the defend. 
ant? and, Whether the plaintiff, by keeping 
the note about ten days after it became due, 
without coming to the drawee for the money, 
had not diſchar ged the acceptor : but it was 
inſiſted for the defendant, as a previous matter, 
that the plaintiff had a plain remedy at lay, 
that his caſe depended upon facts that ought to 
be tried by a jury, and not be determined in thy 
court. 

Hardwicke, lord chancellor. | Regularly the 
Plaintiff ought to purſue his remedy at law, and 
not in this court : and, if the caſe ſtood as it 
did at firſt, I ſhould certainly diſmiſs the bill; 
but the bill of revivor, praying a ſatisfaction 
out of aſſets, and a diſcovery of aſſets, it 1s 
made a caſe of which this court takes cogniz- 
ance ; and then the prayer of ſatisfaction is an 
incident that follows with it. I have therefore 
no doubt but that the plaintiff is proper ii 
praying a remedy in this. court. But, wil 
regard to the acceptance, if there were a 


doubt of it, as to the fact, or whether in lay 


what has been done amounts to an acceptance, 
it might be ſtill neceſſary to ſend the parties io 
a trial at law; but I think there is no doubt of 
either. The teſtator, when the bill was brought 
io him, received it, entered it in his book; 
according to his courſe of trade; and the ef. 
try is proved to have been made under 
particult 
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particular number, and wrote that number 
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under the bill and returned it. Now it is ſaid 


to be the cuſtom of merchants, that if a man 


under writes any thing to a bill, it amounts to 
an acceptance. But if there were no more than 
this in the caſe, I ſhould think it of little avail 
to charge the defendant. But what determines 
me 1s the teſtator's letter; and I think there 
can be no doubt, but that an acceptance may 
be by letter; and it has been ſo determined: 

there was a doubt, whether a parol acceptance 
be good; lord chief juſtice Zyre ſaid it was, lord 
Raymond held the contrary : and there was a 
like caſe came on before me at ii prius; 
* Lumely and Palmer; and I had a caſe of it for 


* 2 Stra. 1Cco. 


the opinion of the court, and it was ſeveral 


times argued, and at laſt ſolemnly determined, 
that ſuch acceptance is good; much more there- 
fore an acceptance by letter. 


As to the plaintiff's being entitled to inte- 


reſt, I think it a clear caſe that he is, though 


no proteſt has been made; for that is neceſſary 
only to entitle the payee to damages againſt 


the drawer, and all the damage that can be 


had in ſuch a caſe, is the intereſt. 


Decree for the defendant to pay the note 


with intereſt, at the rate of four per cent. The 


plaintiff to pay the colts to the time of the bill. 


of revivor, and after each party to bear their 
own coſts. Powell and Moliere. 

If a book-keeper, or ſervant, or other per- 
lon, having authority, or uſually tranſacting 
buſineſs of this nature for the maſter, accept 
a bill of exchange, this ſhall bind ſuch maſter. 

“If any perſon ſhall falſly make, alter, forge 
or counterfeit, or caule, or procure, to be fallly 
made, Sc. or willingly act, or aſſiſt, in the 
falſe making, Cc. any acceptance of any bill 
of exchange, with intentioa to defraud any 


1 4 perſon 


Book-kceper, 
ſervant, &c. may 
accept a bill of 
exchange. 3 Bac. 
Abr. 611. Mol. 
b. 2. c. 10. ſect. 
27. Marius 104. 
Styl. 370. 
Acceptance aſter 
the day of pay- 
ment is uſual and 
goo1. Ld, Raym. 
364, 574. 


Perſons convicted 


A Bills of Exchange. 
of forging bei, perſon whatſoever; or ſhall utter or publiſh, 
"exchange, ſhall AS true, any falſe, &c. acceptance of any bill 
ſuffer H. . of exchange, with intention to defraud any 
perſon, knowing the ſame to be faiſe, &c. ſuch 
perſon ſhall be deemed guilty of felony, with- 

out benefit of clergy.” 95 


8. Indorſor, Indorſee, and Indorſe ment. 


Where there are A drew a bill of exchange upon B, payable 

vera indorſers to C; then B accepts the bill; C indorſes it to 

and indorſets. a 33 

See Lutw. 885, D. Now, by this indorſement by C to D, Bis 

dds. diſcharged of any payment as to C; and if D 

ö indorſes it over to E, then B is diſcharged of any 

payment to D; but if D pays the money to E, 

then D by this payment becomes again inti- 

tled to receive the money of B, and at ſuch 

time no other, whether E or C, is 1ntitled to 

bring any action againſt B, but D only: ſo, 

it C pays the money to D, then B is diſcharged 

as to D, but C becomes newly intitled, and] 

is again liable as to him, but diſcharged againſt 
D and E. Death v. Serwonters. 

Recovery by in- Recovery by indorſee againſt the drawer, 

dorſee againſt the without ſatisfaction, was adjudged in B. R. to 

8 be a bar to an action brought by him againſt 

Ar action by a mean indorſor: but this judgment was aftet- 
im againſt a2 6 | 5 | 

meſne indorſor. Wards reverſed in the Exchequer chamber. 
Comb.4. 3 Mod. C/axton v. SWift. | 5 
86. 2 Show. 441, | | | 

404. Skin. 25s, Judgment was reverſed becauſe there wa 

Laute, 878, 882. not any ſatisfaction; for the court were of 

opinion, that this caſe differs from the caſe ol 

two treſpaſſors, and is rather to be reſembled to 

two debtors, by a joint and ſeveral obligation; 

becauſe, by the cuſtom, the firſt drawer of the 

bill, and every indorſor thereof, is liable to the 

payment of a ſum certain to the laſt indorlor, 

though the action be to recover by way of da- 

mages. „ 

| Ruled 
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Ruled, that where a bill is drawn payable 
to W. R. or order, and he indorſes it to B, 
who indorſes it to C, and he indorſes it to D, 
the laſt indorſee may bring an action againſt any 
of the indorſors, becauſe every indorſement is 
a new bill, and implies a warranty by the in- 


dorſor, that the money ſhall be paid. Williams 


v. Field. Ts | 1 

M, a goldſmith, drew two bills on J. S. 
payable to L., the defendant, who, on the 
nineteenth of October, indorſed them to H. 
The plaintiff, J. S. accepted the bills, and 
paid, by the order, and on account of L, 
eight hundred pounds in money, and gave 
another bill for the reſidue. Afterwards, the 
fame day, H, the plaintiff, being alſo a gold- 
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All indorſors lia- 
ble to laſt indor- 
ſee. 3 Salk. 68. 
Skin. 343. Lord 


Raym. 743. Gilb. 


Evid. 121. 


H indorſed two 
bills in ſatisfac- 
tion of à debt, 
and before rec lot 
the drawer broke. 
Whether indorſor 
could be charged ? 
Salk, 132. Skin, 
410. 


ſmith, received the money of M, upon other 
o bills, and might have received the money on 
„ this bill, but did not demand it; and the 
4 {Wight following M broke. The queſtion was, 
p Whether L, the defendant, who was the in- 
& {MW dorſor, is liable? Holt, chief juſtice, held, 
that, by the acceptance of this bill by the 
„ plaintiff, the indorſor was not diſcharged ; for 
to while the bill is in agitation, if every indorſor 
jt Ws as much liable as the firſt drawer, and can- 


not be diſcharged by the acceptance of the 


but by cuſtom the indorſor is only liable in de- 


bill, without actually paying of the money; 


„as fault of the firſt drawer ; but if there is any 
of neglect in the indorſee to receive it in conve- 


of Went time, and if within that time the drawer 
to becomes inſolvent, then the indorſor is diſ— 

n; charged. Hill v. Leis. 
the W Though a bill be without the words, or 10 
the N order, yet the indorſement of ſuch bill is 
for, good, or of the ome effect, between the in- 
da- N dorſor and indorſee, to make the indorſor 
| charge 


Aſſignment of 

bill not payable 
to order, charges 
the indorfor, nat 
the drawer, ibid. 
Skin. 411. 
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| chargeable to the indorſee, per Holt, chief jul. 
tice. Same caſe. 
Blank: indorſe- Blank indorſement, does not actually transfe 
ment, Salk. 126. the property without ſome further act, ber 


12 Mod. 192. 
Salk. 130. See Ilolt, chief juſtice. Clark v. Pigot. 


1 If the action be brought againſt the indorſo, 

nn, it is not neceſſary to prove "the hand of the 
he” i Bd; drawer ; for though it be forged, the indorſot 
| Lord Raym. 18 liable, per Holl, chief. juſtice. Lambert y, 
o 


Indorſement may If a man has a bill of exchange; he may au- 
Mod. 564, thorize another to indorſe his name upon it 
by parol; and when that is done, it is the 
ſame as if he had done it himſelf, per Hal, 
chief juſtice. Anon. 
What proof of Io prove an indorſement over of a bill d 
ficient, K. B. exchange, it was offered, that the defendant 
199 +» had himſelf confeſſed that he was come to tom 
to haſten on the trial of an action that wa 
brought againſt him upon an indorſement tha 
he had made on a bill of exchange: and the 
councel now ſaid, that this cauſe was brought 
down by proviſo; fo that it is ſtrong evidence, 
that it is for the ſame matter: and the chief 
Juſtice, at the fitting at Guildhall, allowed thi 
to be good evidence of the indorſement. Dale 
v. Lubeck. 
Indorſor of afo- Caſe upon a foreign bill of exchange by the 
reign vill of ec. indorſee againſt the ndert and on a genen 
change may be 8 
charged without demurrer it was objected, that they had nd 
reforting to the ſhewn a demand upon the drawer, in whoſe 
441, 515. Sce default only it is, that the indorſor warrants: 
5 649, e and becauſe this was a point unſettled, and on 


1 which there are contradictory opinions, in 
V 31 and 133, the court took time to con- 


{ettled, that the ider of it, 

dork fan in- 
4 1 bill of _ And on the ESE argument they delivered 
change necd not, their opinions, that the declaration was well 


enough. 


Bills of Exchange. 
enough. The deſign of the law of merchants 
in diſtinguiſhing there from all other contracts, 
| by making them aſſignable, was for the con- 
venience of commerce, that they might paſs 


from hand to hand in the way of trade, in the 


lame manner as if they were ſpecie. Now to re- 
| quire a demand upon the drawer, will be 
| laying ſuch a clog upon theſe bills, as will deter 
| every body from taking them. The drawer 


E lives abroad, perhaps in the Indies, where the 


indorſee has no correſpondent to whom he can 
| ſend the bill for demand; or, if he could, 
yet the delay would be fo great, that nobody 
would meddle with them. Suppoſe it was 


the caſe of ſeveral indorſements, muſt the 


laſt indorſors travel round the world before he 
can fix his action upon the man from whom 
he received the bill? In common experience 
every body knows, that the more indorſements 


I23 


in an action a- 
gainſt the indor- 

dor, prove a de- 
mand of the mo- 
ney of the drawer, 


a bill has, the greater credit it bears : whereas, 
if thoſe demands were all neceſſary to be made, 


it muſt naturally diminiſh the value, by how 


much the more difficult it renders the calling in 
the money; and as to the notion that has pre- 
vailed, that the indorfor warrants only in de- 
fault of the drawer, there is no colour for it; 
for every indorſor is in nature of a new drawer, 
and at 2% privs the indorſee is never put to 
prove the hand of the firſt drawer, where the 
action is againſt an indorſor. The requiring a 
proteſt for non- acceptance, is not becauſe a 
proteſt amounts to a demand, for it is no more 
than a giving notice to the drawer to get his 
effects out of the hands of the drawee, who, 
by the other's drawing, is ſuppoſed to have ſuf- 
ficient wherewith to ſatisfy rhe bill. 


Upon the whole, we are of opinion, that, 


in the caſe of a foreign bill of exchange, a 
demand upon the drawer is not neceflary to 


make 
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make a charge upon the indorſor; but the in. 
dorſee has his liberty to reſort to either for the 
money; conſequently the plaintiff muſt hay 
2 judgment. Bromley v. Frazier. 
| Indorſee of part Indorſee of part of the ſum in a bill of ex. 
of a bill muſt 4} . * 55 | . 
| fhew the other Change cannot bring action, without ſhewing 
| part ſatisfied be- the other part to be ſatisfied. Having y, 
fore he can bring Card | | 
action. Salk. 65, arace. | | 
13 Indorſee muſt prove, that he demanded i 
Raym. 360. See Of the drawer, or him to whom it was drawn, 
head, Actions, and that he refuſed to pay it; or that he ſought 
Declarations, and | | | , 
| Pleadings,” him and could not find him; for otherwi 
DE he cannot reſort to the indorſor. Lambert y, 
Indorſee muſt de- | | 


mand the money F os ack. 


of the drawee. The demand muſt be proved ſubſequent to 


Salk, 127, 12 


Mod. 244. Ld. the indorſement; for if it was precedent, he 


Raym. 443, could only act as ſervant to the indorſor; and 
Demand muſt be ſo the demand inſufficient to charge the indor- 
e wane 3 for. Lambert v. Pack. 

5 An action was brought by the p'aintifF again 
i bien, the defendant, as indorſor of an inland bill of 
change, in an ac- Exchange for one hundred pounds drawn at 


nn £5 forty days fight by one Carrick upon one 

3 Dodd, in favor of the defendant, who indorſed 

ney from the it to the plaintiff. Dodd accepted the bill, but 

_ drawer, Lau of did not Pay it; upon which it was proteſted by 
Bills, 70. TI. 17. 3 | 142 | . 

the plaintiff; all which was proved to the jury; 

but it did not appear he had notice of non-pay- 

ment before this action was brought, or that 

any application was firſt made to him for pay- 

ment. And this matter being objected by 

the defendant's council, and the inſiſting that 

for want of ſuch notice, or demand, or due 

diligence uſed for that purpoſe, the plaintiff 

mutt be non-ſuited, the jury gave a verdict for 

the plaintiff ſubjected to the opinion of the 

court; and as this was a point unſettled, and 

many contradictory opinions thereon, as appeats 

from the ſeveral preceding caſes, the court took 

time 
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time to conſider of it; and this term unani— 
mouſly were of opinion, that, in the preſent 
caſe, it was not neceſſary to demand the mo- 
| ney from the drawer, or to uſe any diligence 
| for that purpoſe, or to give notice of non-pay- 


ment by the drawee. That a bill of exchange 


was an order or command given by the drawer 
on or to the drawee (who has, or is ſuppoſed 
to have, effects of the drawer in his hands) to 
pay a ſum of money to a third perſon, that 
when the bill is accepted, the drawee is become 


the principal debtor, and the drawer is liable 


only in default of the drawee ; and if due di- 


ligence be not uſed to get the money from 


the acceptor or drawee, and notice of his non- 


payment given in convenient time to the draw- 
er, the drawer ſhall not be liable; for if it 
ſhould be otherwiſe, and the perſon upon whom 


the bill was drawn ſhould become inſolvent, 


without ſuch due diligence uſed by the payee, 


or perſon to whom the bill is payable, to de- 


mand payment from the drawee ; or without 


| his giving the drawer timely notice of the 
non-payment, then would the drawer unreaſon- 
ably ſuffer through the laches of the payee, 


having no intimation to call in his effects before 


the drawee became inſolvent. ; 

That when a bill of exchange is indorſed by 
| the perſon to whom it is made payable, it is 
become a new bill, and the indorſor is in the 
place of the drawer ; and therefore, if the in- 
dorſee uſes due diligence to get the money 
from the acceptor, and is refuſed payment, 


then the indorſor, who has put himſelf in 


the place of the original drawer, upon no- 
tice of ſuch non-payment, is become liable im- 
| mediately, but not otherwiſe ; in like manner, 
and for the ſame reaſon, that the original 
drawer would have been, in the like caſe, had 

| there 
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there been no indorſement : and the indorſee is 
not obliged to make any demand upon the 
drawer, or to give him any notice; for he does 
not truſt the drawer (who may not perhaps be 
known to him): the indorſor is his debtor, and 
not barely a warrantor or ſecurity for the Pay- 
ment of the money. 

That there was no difference between fo- 
reign and inland bills of exchange, except in 
the degrees of the conveniency : and as to fo. 
reign bills, this matter has been determined 
before in Strange, 441. The reaſon of the 
judgment there given was for the inconveni- 
encies that would enſue to commerce in oe 
neral, from the diſcredit 1t would bring upon 
bills of exchange to be thus clogged with a ne. 
ceſſity of giving ſuch notice, and making a de- 
mand on the original drawer. Now every in- 
convenience attending a foreign bill holds to a 
great degree, t though not equally | in reſpect to 
an inland bill, if a perſon ſhould be obliged 
perhaps in ſeveral remote parts of the kingdom, 
_ to enquire after and find out the drawer: and 

therefore, in this caſe, it was not neceſſary to 
prove any enquiry after, or demand upon, the 
original drawer; or any notice of the non- 
payment to him. 

That what gave riſe to the f. ſeeming contrari- 
ety of opinions upon this point, is the con- 
fuſed manner in which caſes upon inland bills 
of exchange, and promiſſory notes, are re- 
ported and blended together. There 1s 4 
{trong reſemblance between a promiſſory note 
indorfed and an inland bill of exchange; and 

the law ſhould be ſettled on the analogy be- 
tween them.---- Whilſt a promiſſory note re- 
mains in its original ſtate without indorſement, 
it bears no reſemblance to an inland bill of 
exchange; but when it is indorſed to a third 

perſon 
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perſon the ſimilitude begins; for then the 
maker of the note is in the ſame ſituation with 


the drawer or acceptor of the bill of exchange; 
and the indorſee of either bill or note muſt 
demand the money from the acceptor of the 
bill or maker of the note, before an action 
can be brought againſt the indorſor; that this 
was determined, with reſpect to the maker 
Jof a note, in the Court of Common Pleas, 
las cited in S range, 108 7; that where Holt 
ſaid, in Ockes's caſe, reported in Lord Raymond, 
443, that the indorſee muſt demand, or endea- 
vour to demand, the money from the maker 
of the note before he can ſue the indorſor; 
and added further, The fame law, if the 
bill was drawn upon any other perſon, payable 
to O, or order.” He does not mean, that the 
demand muſt be firſt made on the drawer of 
the bill of exchange, before the indorſee can 
ſue the indorſor; but upon the perſon who is 
in the ſame ſituation with the drawer, or maker, 
of the promiſſory note, who is the real debtor; 
and this is the acceptor of a bill of exchange. 


| That this opinion of Holt, which, thus 


conſtrued, agreed with the preſent opinion of 
the court, was miſunderitood and confuſed in 


Salk. 127, (which is manifeſtly a wrong col- 


lection from Holt's opinion in Oakes's caſe) 
where it is ſaid that the indorſee of a bill of 
exchange muſt, in an action againſt the indor- 
for, prove that he demanded the money from 
the drawer, or him upon whom it was drawn, 
and that he refuſed to pay it, or elſe that he 
ſought him, and could not find him; that 
there was the ſame miſtake in 12 Med. 244; 


and that the confuſed and ſhort notes taken 
of theſe and other caſes,, were the true occa- 


| Point, 


And 


ton of all the contrariety of opinions on this 
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And that, upon the whole, in an action hy 


the indorſee of an inland bill of exchange 


Indorſee may 
bring action on 
bill payable to 
J. S. or order 
Comb. 466. 3 
Salk. 67, 68. 


Indorſement, 
what it is, and 
How to be made. 
Mol. b. 2. c. 10 
ect. 27 3 Bac. 
Abr. 609. 7 
Mod. 86, 87. 


againſt the indorſor, he muſt prove a demand, 
or due diligence uſed to make it, upon the 
acceptor, or perſon upon whom the bill Was 
drawn: and in an action by the indorſee of; 
promiſſory note againſt the indorfor, he muſ 
prove a demand made, or due diligence uſed 
to make it, from the maker of the note, in 


the King's Bench, Michaelmas term, 1758. 


Heylins and Adamſon. 

If a bill be drawn, payable to J. S. or o. 
der, the indorſee may bring the action. Ops 
„ 

Indorſement is a term known in law, which, 
by the cuſtom of merchents, transfers the 
property of the bill to the indorſee, and i 
uſually made on the back of the bill, and 


muſt be in writing; but the law hath not ap- 
propriated any ſet form of words, as neceſſary 
to this ceremony; and therefore it hath been 
held, that if a man write on the back of a bill 


of exchange, this is to be paid to J. 8, or, the 


® Tt need not be 
cw that it was 
fublcribed. Salk, 
130. 


Indorſor may 
dring an action 
notwithſtandiug 
his indorſement. 
Salk. 125, Mol. 
. e i. ſeck. 


27. 


contents of this bill is to be paid to J. S. and 
* ſets his hand to it, this is a good indorle 
ment. 

So if A, having a bill of exchange, writes 


his name on the back of it, and ſends it te 


J. S. his friend, to get it accepted, which 
is done accordingly ; i A, notwithſtanding his 
name, may bring an action againſt the ac- 
ceptor; although objected, that the property 
was transferred to J. S. for J. S. had it in his 


power, either to act as ſervant or aſſignee; 
and if he had filled up the blank ſpace, mak- 


ing the bill payable to him, that would have 
witneſſed his election to have received it as in- 


dorſee; but that being omitted, his intention 


18 Preſumed to at only as ſervant to A, whoſe 
name 
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name he would uſe only in order to write the © | 

acquittance over it. 8 
A bill payable to a man's order is payable Bill payable to. 

to himſelf, and he may bring an action thereon, 130. Comb. 101, 

ayerring that he made no order, Sc. | | 

= So, where a bill of exchange was indorſed Carth. 403. 

in this manner, © Pay the contents of this 

bill unto the order of J. S.“ who brought his 

action as indorſee, averring he had made no 

order to any body to receive the money; 

E and on demurrer, for that J. S. could not 

maintain an action, becauſe the indorſement 

was. not to him, but to his order, the court 

held the action well brought againſt the in- 

dorſor, and that, among tradeſmen, this form 

of indorſement is commonly uſed, although it 

is intended to be made payable to the perſon 

whoſe order is mentioned. Fiſher verſus 

Pomfret, DE a ed” = 

As to the indorſing of bills, a difference Bill payable to 

Las been made between a bill payable to J. S. Saft algen 


their difference 


or bearer, and J. S. or order; that the firſt a toindorſements 
1s not aſſignable by the contract, ſo as to ena- gn . 
ble the indorſee to bring an action if the dra wer 343: Salk. 133. 
refuſe to pay, becauſe there is no ſuch au- e 
thority given to the party by the firſt contract; 
and the effect of it is only to diſcharge the 
drawee if he pays it to the bearer, though he 
comes to it by trover, theft, or otherwiſe: 
but when the bill is payable to J. S. or or- 
der, there an expreſs power is given to the 
party to aſſign, and the indorſee may maintain 
an action. 95 5 
Alſo, though an aſſignment of a bill, pay- Indorſement in 


nature of a new 


able to J. S. or bearer, be no aſſignment to bil. Selk. 125 
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charge the drawer with an action on the bill, 133. Skis. 343, 
yet it is a good bill between the indorſor and“ | 
indorſee; and the indorſor is liable to an ac- 


tion 
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| tion for the money, for the indorſement is in 
nature of a new bill. | | 
Cuſtom as to bills So it hath been adjudged, that an indorke 
n of a bill, payable to J. S. or bearer, my 
125. maintain an action againſt the drawer, on al. 
ledging a ſpecial cuſtom, that ſuch bill ſhould 
bind him; which cuſtom is ſo found, or con. 
feſſed by the defendant. 
hill purchaſed at Alſo, in cafes of bill: purchaſed at a diſcount, 
dicount. there is ſaid to be this difference, that if it be 
Mod. 244. Lord a bill payable to A, or bearer, it is an abo. 
Raym. 443, 444* jute purchaſe ; but if to A, or order, and it is 
indorſed blank, and filled up with an aſſign- 
ment, the indorſor muſt warrant it as much 
as if there had been no diſcount. 
Order of indorſee Upon a caſe made at niſi prius coram Pratt, 
generd inder. Chief. juſtice, it appeared, that the plaintiff had 
ment to him only. declared, on an indorſement made by Milian 
3 Abercrombie, whereby he appointed the payment 


Feme covert can- . 
n be to Louiſa Acheſon, or order; and upon 
7 Patentes Producing the bill in evidence, it appeared to 
or adminiſtrators be payable to Abercrombie, or order; but the 
may indorſe them, +» dorcſen ls in che d « p 
137. 2 Sa. pay the contents to Louiſa Acheſon ,” and there. 
1260, . . . | 2 : 
fore it was objected, that the indorſement not 
being to order did not agree with the plaintiff's 
declaration. 1 
But, upon conſideration, the whole court 
were of opinion, it was well enough, that be- 
ing the legal import of the indorſement, and 
that the plaintiff might upon this have indorſed 


it over to another, who would be the proper 


order of the firſt indorſor. Judicium pro que 

rente. Acheſon v. Fountain. | e 
What averment Caſe upon a bill of exchange, the plaintiff 
neceſſary n declared, upon the cuſtom of merchants, upon 
ecl, on an in- b ; | | 
dorſement. Salk, a bill directed to the defendants ;' and ſhews, 
23% 7 Mot that the bill was indorſed by the drawer, i. 
Raym. 810, dorſavil 
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dorſavit ſuper billam illam contenta billae illus fore 
ſalvenda to the plaintiff, Sc. upon aon aſſumꝑſit 
pleaded, verdict for the plaintiff, And Mr. 
Dee, for the defendant, moved in arreſt of 
judgment, that the indorſement ſhewn in the 
| declaration is not ſuch as will transfer the pro- 


131 


perty of the bill, and therefore the plaintiff is 


not entitled to this action, ſed non allocatur; 
for, her curiam, it is aided by verdict, as want 
of attornment in debt, for rent, by the aſſignee 


of the reverſion, is aided Wy, verdict; and judg- 
laintiff. Eaſt v. Ef. 


ment was given for the p 
Vngton. „ 
« If any perſon ſhall falſly make, forge, or 
| counterfeit, or cauſe, or procure, to be falſly 
made, Sc. or willingly to act, or aſſiſt, in the 
falſe making, Sc. any indorſement or aſſign 
ment of any bill of exchange, with inten- 
tion to defraud any perſon whatſoever; or 


ſhall utter, or publiſh as true, any falſe, Sc. 
indorſement or aſſignment of any bill of ex- 


change, with intention to defraud any perſon, 
knowing the ſame to be falſe, &c. ſuch perſon 
ſhall be guilty of felony without benefit of 


gy”, 


10. Of Bills payable to Bearer. 


A, by a note under ſea], promiſed to pay to 
the bearer thereof, upon the delivery of the 
note, one hundred pounds, and avers, that it 
was delivered to A by the bearer thereof, and 
that the plaintiff was ſo. The court ſaid; that 
the perſon ſeems ſufficiently deſcribed at the 
time that it is made a deed, which is at its de- 
livery, and by the delivery he expounds the 


| perſon before meant, as when a merchant pro- 


miſes to pay to the bearer of the note, any one 
ö 3 K 2 that 


Forging indorſe> 
ment of bill of 
exchange, death, 
2 Geo. II. c. 24, 
ſect. 1. made 
perpetual by g 
Geo. II. c. 19. 


Any perſon is en 
titled to receive 
the money on a2 
bill payable to 


bearer. 2 Show, 


160, 161. 
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that brings the note ſhall be paid: but Fox, 
Juſtice, ſaid that it was the cuſtom of mer. 
chants, that made that good. SHelden verſy 
 Hentley, © 755 ; 

| Aﬀignee of ſuch Ruled, that where a bill is drawn payable ty 
abit muſtnotiue W. R. or bearer, an aſſignee muſt ſue in the 
3 Salk. 67, 68. name of him to whom it was made payable, 
Comb. 46 and not in his own name; for if the bearer wz 
allowed to ſue in his own nate then a ſtran- 
ger, who by accident may find the note, i 
loſt, might recover; but if it is made pay. 
able to W. R. or order, there an aſſignee m 
ſuc in his own name, becauſe the order muſt be p- 
made by indorſement, or the like, to ſhew the 
drawer's conſent. Nicholſon v. Seldnith. Cf 
Bill payable to Bellamy gave a bill of exchange, payable to N, th 
3 or bearer: N went and negotiated it with the th 
hall be tanta- Bank at the uſual rate of intereſt. After this fo 
bene. the Bank received one hundred pounds of B % 
2 lamy, and after that demanded the money due in 
TL Ro 6s on the bill of a ſervant of B, who did no: he 
pay it; and after Bellamy failed, and the Bank de 

brought an afſump/it againſt N for the money, 
and on the general iſſue a verdict for the plaintif Nan 
and a new trial granted, the verdict being BW 5; 
againſt law for whatſoever may be the practice fo 
among the bankers, the law is, that if a bill it 
or note be payable to one, or bearer, and he an 
; negotiates the bill, and delivers it for ready fo 
money paid to him without any indorſement ¶ te 
on the bill, this is a plain buying of the bill; Net 
as of tallies, bank-bills, Sc. but if it be in- ar 
dorſed, there is a remedy againſt the indorſor. da 

But Holt laid the rule thus: if a man gives 
ſuch a bill for money not due before without . 
indorſement, it is a ſale of the bill. The go Who 
vernor and company of the Bank of England v. ch 

Newman, oa Wits 17 Ph 1 
nc 
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If a bill be payable to A, or bearer, it is Bill payable to 


ne ſo much money paid to whomſoever the bean- like ready 


brought by the indorſee againſt the drawer, it 


ear . | „ money, 2 Freem, 
bill is given; that, let what accounts or condi- 258. 


tions ſoever be between the party who gives 
me note and A, to whom it is given, yet it 
W ſhall never affect the bearer, but he ſhall have 
his whole money. Crawley v. Crowther. 


II. When payable. 
In an action upon an inland bill of exchange, = Sun. 793. 


appeared the bill was payable on the fourteenth 

Jof May: that, upon a promiſe of payment, 

the indorſee gave him to the eighteenth, from 

thence to the twentieth, thence to the twenty? 

fourth, and from thence to the ſeventh of 

June, when the acceptor failed; and there be- 

ing no notice to the drawer, the chief juſtice 

held it to the loſs of the indorſee. Strange pro 

defendant. Gee v. Brown. 

A bill was drawn, payable at ſix days ſight, Ibid. 829. Bar- 
and preſented and accepted on the eighth of *. K. B. 303. 
Tebruary, which made it payable on the 

tourteenth, and the three days of grace brought 

it to the ſeventeenth, which was a Saturday, 

and the acceptor ſtopt payment on the Tueſday 

following, before which the bill was not 

tendered; and upon this evidence it was 

left to the jury, Who were of opinion, that the 

drawer was diſcharged at the end of the three 

days of grace. Coleman v. Sayer. 5 

A bill was made payable ten days after ſight. Biu pyable ten 
Potpell and Nevil, juſtices, held, that the day 2 
ought to be included, fo that the day whereon excluded. Lord, 

the bill was ſhewn, ſhall be reckoned one of ow en B. * 

the ten. But Treby, chief juſtice, contra. But 

notwithſtanding, becauſe his brothers were of 

Ws a con- 
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a contrary opinion, he awarded that the writ 
ſhould ſtand, and that the defendant ſhould 
anſwer over, Bellaſſes v. Heſter. 

Whes foreign Time of demand for foreign bills is three 

Salk. 13. days, and no allowance is to be made for Sun. 

days and holydays, per Holt, chief-juſtice, 

8 Lambert” v. .,. 

3 Days of gre Three days of grace are allowable by the 
_—_— wv cuſtom of London, as well where bills are pay- 
| able at certain days after ſight, as where pay. 

able upon ſight, per Holt, chief juſtice. Colema 
„ 1 CE i ey Sor, 

And upon inland A queſtion Was, Whether three days of 

as well a5 tore? grace are allowable upon inland bills as wel 

Stra. gag. But as upon foreign ones; or, whether only: 

05, Billie p72 reaſonable time? The common ſerjeant, and 

ble when due the foreman of the jury, ſaid, that the con. 

rs op * ſtant practice of the city was, to allow then 
15 in one caſe as well as the other; upon which 
the chief juſtice ſaid, that then ke would not 
alter it, though he obſerved, that he remem- 
bered two caſes, one in lord chief juſtice X. 
tynge's time, the other in Lord Holi's, where 
they were both of opinion, that in inland 
bills only it is a reaſonable time; and what 
that is, the jury ought to determine, Sam 
cafe. e Thins 


12. Aclious, Declarations, and Pleadings. 


Debt lies not on An action of debt will not lie upon a bill d 
nene erg, exchange accepted againſt the acceptor ; but 


485, 437, Mod. a ſpecial action of the caſe muſt be. brougit 
Foot, 14. : againſt him, becauſe the acceptance does no 


Freem. 14. 2 


Lag. 854, ln. create a duty, no more than a promiſe by 1 
Os 11D, | — * ; . . 
Treat, of action ſtranger to pay, Sc. if the creditor will for- 


of debt. 364. a. bear his debt; and he that drew the bill con- 
Ld. Raym. 1035. 


Gilb, Evid, 113. tinues debtor, notwithſtanding the acceptance, 


which 
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which makes the acceptor liable to pay it, and 
the cuſtom does not extend ſo far as to create 


135 


a debt, but only makes the acceptor onerabilis 


to pay the money; wherefore and becauſe no 
recedent could be produced, that an action 
of debt had been brought upon an accepted 
bill of exchange, judgment was arreited. 
8 | 
Aſumpſit hes on a bill of exchange accepted, 
per cur. in caſe of the city of London v. Goree. 
A general indebitatus aſſumpfit does not lie on 
a bill of exchange, but the party ought to de- 
clare ſpecially on the cuſtom of merchants. 
| Frederick v. Cotton. „„ rnb 
A general indebitatus aſſumpfſit will not lie 
upon a bill of exchange for want of conſide- 
| ration ; but a bill is but evidence of a promiſe, 


An aſſumpſit lies 
Vent. 298. See 
Skin. 346. 
Indeb. Aſſump. 
does not lie. 2 
Show. 9. 

12 Mod, 37. 
Salk. 125. 


Skin. 346. | 


and ſo but zudum pactum, and therefore he 
ought to bring a ſpecial action upon the caſe, 


upon. the bill and cuſtom of merchants, or elſe 


| a general indebitatus aſſumpſit for money receiv- 


ed to his uſe, per Holt, chief juſtice. Hodges v. 
BY.” Oey „ 

Indebitatus aſſumpſit lies not againſt the ac- 
| ceptor of a bill of exchange, becauſe his ac- 
ceptance 1s but a collateral engagement ; but 
it lies againſt the drawer himſelf, for he was 


really a debtor by the receipt of the money, 


and debt will lie againſt him. Hart's cale. 
_ Aſumpfit upon a bill of exchange. The 
plaintiff declares, that ſecundum conſuetudinem et 
iam mercatorum, the acceptor is bound to pay, 
Cc. without ſhewing the cuſtom at large; and 
the defendant demurred, and it was adjudged 
tor the plaintiff, and per curiam it is à better 
| Way, than to ſhew the whole at large. Soper 
v. Dibble, _. | „ 
| Caſe. The plaintiff declares, quod infra hoc 
Legnum Angliæ there is, and time whereof, Sc. 
| K 4 hath 


Indeb. Aſſump. 
lies not againſt 
acceptor but it 
does againſt the 
drawer. Salk. 2 3. 


Declaration on a 
bill of exchange 
without ſetting 

forth the cuſtom, 
Ld. Raym. 175. 


3 
Action e 
joint trader, r 


ſubſcribed à bill 
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for himſelf and 
partner. Lord 
Raym. 175. 

Salk. 126. Mol. 


B. 2. e. 10. Set. 
29. 


Bills ol Exchange. 
hath been a cuſtom, that if two merchants are 


partners, JON merchandizing together, and 


the one of them ſubſcribes a bill for the pay- 
ment of money by him and his partner, men- 


tioned there to another or his order, that then 


both the: partners are bound by the ſubſcription 


of that ſingle perſon; and that if the perſon to 
whom this bill is payable, indorſes it payable 
to any other perſon, that then thoſe partners 
ought to pay ſuch bill upon notice, to him to 


whom it is made payable ; then the plaintif 


ſhews, that J. S. and the defendant Hall were 


partners jointly merchandizing, and that J. S. 


ſubſcribed a bill of one hundred pounds pay. 
able to Hutchins, or his order, by himſelf and 
his partner, and that Hutchins indorſavit billan 


 nredifiom ſolubilem to the plaintiff, that the de. 


fendant had notice thereof, and upon demand 


did not pay, F. The defendant demurred, 


1. Exc. That the declaration being per con. 


ſfuetudinem Angliæ, &c. was ill, becauſe the cuſ- 


tom of England is the law of England, of which 
the judges ought to take notice without plead- 


ing. Sed non allocatur. For though heretofore 


this has been allowed, yet of late time it has 


always been over-ruled; and in an action 
againſt a carrier it is always laid per conſuetud:- 
nem Angliz, &c. 1 3 Je be | 

2. Exc. Though Lex mercatoria is part of 


the law of England, yet it is but a particular 


cuſtom among merchants, and therefore it 
ought to be ſhewn in London, or ſome other 


place, ſed non allocatur. For the cuſtom is not 


reſtrained to any particular place; and in 
Hardr. 485, it is laid as here. 
3. Exc. It is not ſaid, that the ſaid J. 8. 


promiſed for the defendant and himfelf upon 


the account of trade, and it may be, that this 


was for rent or ſome other thing, for which the 
partner 


nd _ wy 


WW. * © wi Ot © 


F r So IK _ pra, Vs 


Bills of Exchange. 


rtner is not liable. Sed non allocatur. For 
the plaintiff having declared ſo ſpecially upon 
the cuſtom of merchants, it ſnall be intended, 
this was for merchandizing, eſpecially ſince the 
defendant has demurred generally; and if the 
caſe had been otherwiſe, the defendant might 

have pleaded it. . 


Exc. That the declaration is, that 


Hutchins indorſavit billam prædictam ſolubilem to 


the plaintiff, which is nonſenſe ; for it ought to 
be, that he indorſed the bill, that the defen- 


dant ſhould pay, &c. Sed non allocatur. And 
| judgment given for the plaintiff. Pinkney v. 
Mat; - | e 
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Aſumpfit for forty pounds. The plaintiff de- 8 


clares upon a bill of exchange for twenty 
pounds, payable ten days after ſight, and that 


chants neceſſary 
in declaration on 
bills of exchange. 


the bill was ſeen by the defendant and accept- * Raym. 280. 
ed the fifth of May; and then he ſhews ano. * 152+ 


ther afſſump/it for the other twenty pounds, c. 
The defendant craves oyer of the original, and 
upon that prays that the writ may abate quoad 
primam promiſſionem, becauſe the original bears 
teſte the 15th of May, and the bill was not pay- 
able until ten days after ſight ; et quoad alteram 
promiſſicnem, he pleads in bar without defence. 
The plaintiff demurs. It was argued by the 
defendant's council, that if the bill be payable 
ten days after ſight, the day of ſight ſhall be 
taken excluſive, as well by reaſon of the word 
Dost, as becauſe it is always ſo underſtood 
among merchants. But the court was of opi- 


nion, 1. That in real actions the writ may 


abate in part; but in perſonal actions a writ 
cannot abate in part. Therefore admitting 
that the day is excluded here, the writ mult 
abate for the whole, or not at all. 2. That 
there is no fraction of, a day in this caſe, but 
| Wat it ſhall be intirely included or excluded in 


this 


| 
| 
| 
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this caſe; for the law will never account by 
minutes or hours, to make priorities in a ſingle 
day, unleſs it be to prevent a great miſchief 
or inconvenience; and if a bond be made the 
firſt day of Jan. and this bond is releaſed the 


fame day, the bond may be averred to be 


made before the releaſe. So if a feme ſole bind 
herſelf in a bond, and the fame day marries, 
one may aver, that ſhe married after the bond 
delivered. In aſſize it appears, that the diſ- 


ſeiſin was done the fame day on which the writ 
was zeſte ; yet this ſhall nor abate the writ, be. 


cauſe the aſſize might be purchaſed after dif. 
jeifin. 3. That if there is a cuſtom among 


merchants, that the day of the fight ſhall be 


excluded, it ought to have been pleaded ſpe- 


cially ; for it is a ſpecial cuſtom, of which the 
court cannot take knowledge without plead- 
ing. And Powel, Juſtice, 2 
would take notice of the le mercatoria, as that 


aid, that the court 


there is no ſurvivorſhip, or of a general cul- 
tom, as gavelkind ; but that ſuch ſpecial cul- 
tom as this here ought to be pleaded. As in 
an action upon a bill of exchange, unleſs the 


plaintiff declares upon a cuſtom to ſupport the 


aſſumpft according to the common form, the 
action will not be maintainable. 4. Povel and 
Nevill, juitices, were of opinion, that the day 
in this caſe ought to be included; ſo that the 
day on which the bill was ſhewn ſhall be reck- 
oned one of the ten; for according to Clay- 
tous caſe, and all the books, when the com- 
putation is to be made from an act done, the 
day in which the act was done muſt be includ- 


ed]; becauſe ſince there is no fraction in a day, 
that act relates to the firſt moment of the day 


in which it was done, and was as if it were 
then done. But when the computation is to 


be from the day itſelf, and not from an act 


done, 


2 1 wn 
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done, there the day in which the act was done 
muſt be excluded by the expreſs words of the 
parties. As if a leaſe be made to commence 
a die datus, the day is excluded; but if it be 
a confectione, which is an act done, the day 


| of the making ſhall be included. But Treby, 


chief juſtice, contra, held that if a bill be pay- 
able ten days after ſight, the day of the ſight. 
cannot be accounted one of the ten days, but 
ſhall be excluded. 1. Becauſe it may be ſeen 
the laſt minute of the day, and that may be 
intended as reaſonably, as that it was ſeen the 


| firſt minute. 2. The party may have the 


whole day to view the bill, and that is allowed 
him by the law. 3. Becauſe the contrary con- 
ſtruction ſeems abſurd ; for then if a bill be 
payable one day after ſight, it muſt be paid the 


| fame day that it is ſeen, which is not the day 

| after the ſight, as the bill requires. As to 

| Clayton's caſe, he admitted, that it was good 
law, but not contrary to his opinion; for it 


a man makes a leaſe the firſt of Jan. to have 
and to hold, a confectione for a year, there the 
day of the making muſt be accounted one, 
becauſe being a leaſe from the delivery, and to 


| continue but for one year, unleſs the day be 
included, the leaſe will not determine untill 


the end of the firſt of Fan. the next year, and 
ſo there will be two firſt days of Jan. in the 
one year. But notwithſtanding his opinion, 
becauſe his brothers were of a contrary opini- 
on, he awarded that the writ ſhould ftand, and 
that the defendant ſhould anſwer: over. Note, 
before this opinion of the court was pronoun- 
ced, the defendant's counſel offered to take 
exceptions to the declaration, but the court re- 
fuſed to admit them; for per curiam upon a 
plea to the writ, the defendant cannot take ex- 
ceptions to the court before the writ be ad- 

| | | judged 
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enough to take advantage of the declaration, 


where it has been a long time held matter of 


ſeemed to comply with that opinion, rather 
than to approve it with their own judgments, 


Bill is not TYRE 


able in part, with- 
out ſatisfaction 
acknowledged 


for the reſt. Ld. 
Raym. 360. 


Salk. 65. Carth. 
466. 12 Mod. 


217. 


ſtance, becauſe the defendant is not party to 


between the two courts. Bellaſis v. Heſter. 
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judged good, for then the defendant has time 


and before it is needleſs ; becauſe if the writ 
be abated, that will determine the whole. Af. 
ter this it was objected, that the defendant 
had not made defence, and the queſtion was, 
if this was matter of form, and ſo aided by the 
general demurrer, and prima facie the court 
was of opinion, that this was matter of ſub. 


the action without defence; but after having 
conſulted the judges of the King's Bench, 


form, they agreed that it was aided by the ge- 
neral demurrer, though at the ſame time they 


to the end that there might be a conformity 


The plaintiff brought an action upon the 
caſe upon a bill of exchange againſt the de- 
fendant, and declared upon the cuſtom of 
merchants, which he ſhewed to be thus : that 
if any merchant ſubſcribes a bill, by which he 
promiſes to pay a ſum of money to another. 


/ es * wh. Wo. Cn 9y I 


man, or his order, and afterwards the perſon 
to whom the bill was made payable indorſes 
the ſaid bill, for the payment of the whole ſum 


therein contained, or any part thereof, to ano- 
ther man, the. firſt drawer 1s obliged to pay the 
ſum ſo indorſed to the perſon to whom it is in- 
dorſed payable ; and then the plaintiff ſhews 
that the defendant Cardy, being a merchant, 


ſubſcribed a bill for forty-ſix pounds, nineteen 


ſhillings, payable to Blackman, or his order; 


that Blackman indorſed forty-three pounds, 
four ſhillings of it payable to the plaintiff, &c. 


The defendant joined in demurrer, and ad- 
judged, per totam curiam, that the declaration 
RY S 15 


Is ill. For a man cannot apportion ſuch per- 
ſonal contract, for he cannot make a man liable 
to two actions, where by the contract he is lia- 
ble but to one. As if A grants a rent charge 
of twenty pounds per annum to B, B grants 
ten pounds to C, C cannot compel the terte- 
nant to attorn. So if lands are conveyed with 
warranty to A and B, their heirs and affigns, if 
partition be made, the warranty is extinct. 

See Hob. 25. Roll. and Ofborne's caſe. But if in 
the principal caſe the plaintiff had acknow- 
ledged the receipt of the three pounds, fifteen 
ſhillings, the declaration had been good ; and 
| though it was objected by Mr. Northey for the 
| plaintiff, that the plaintiff has made payment 
of a part to be part of the cuſtom, and there- 
fore it was well enough by the cuſtom. Holt, 
chief juſtice, anſwered, that this is not a parti- 
cular local cuſtom, but the common cuſtom of 
merchants, of which the law takes notice ; and 
therefore the court cannot take the cuſtom to 
be ſo. And the whole court were of opinion, 
that judgment ought to be entered for the de- 
fendant. But upon the importunity of Mr. 
| Nerthey leave was given to the plaintiff, to diſ- 
continue upon payment of coſts, Hawkins v. 
Cady.” 5 0 

Aſumpſit upon a bill of exchange. The Promi to pay - 
plaintiff declares, that J. S. drew a bill of ex- un ce, 
change upon the defendant, dated the 25th of rem, is « general 
March, 1696, payable within one month after; Ram. 364. 749 
that afterwards, viz. ſuch a day in April, 1697. 12 Mod. 212. 
he ſhewed the bill to the defendant, and he © 459. 
promiſed to pay it, ſecundum tenorem et effettum = 
| bille prædidtæ. Non aſſumpfit pleaded, and ver- 
diet for the plaintiff, Sir Bartholomew Shower 
moved in arreſt of judgment, that the 2 
was void, becauſe impoſſible to be performed, 
the day of payment being paſt at the time 4 
5 | the 
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Declaration on a 
dill of exchange 
is good without 
an expreſs pro- 
miſe, Ld. Raym. 
8. Salk. 128, 
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the acceptance of the bill, and ſo impoſtihj 
to be performed ſecundum tenorem et effeftum hi. 
læ prædidtæ, all which appears upon. the plain. 
tiff's declaration. To which Mr. Northey fo 
the plaintiff anſwered, that it will amount to 
promiſe to pay generally, of which opinion 
was the-whole court. And Holt, chief juſtice, 
took the diſtinction, where the day of payment 
is paſt at the time of the acceptance, as it wa 
in this caſe, and where the payment 1s to come, 
In the former caſe acceptance to pay /ecunduy 
tenorem et effetium billæ will amount to a gene. 
ral acceptance to pay the money ; contra in the 
latter caſe. For in the former caſe it is im- 
poſſible to pay the money as the bill appoints, 
But he ſaid, that it had been better in this 
| caſe, to have declared of a general promiſe, 
without having reſtrained by the tenorem effefiun 
bille ; and, (by him) in ſuch caſe the accept- 
ance of a bill amounts to an expreſs promiſe 
to pay it. But (by him) if the plaintiff de- 
clares, that the acceptance was before the day 
appointed for the payment, and that he ac- 
cepted to pay it ſecundum lenorem et effefiun 
bille predifiz, and it appears upon the evi 
dence, that the acceptance in fact was after the 
day of payment, that would be againſt the 
defendant. Judgment for the plaintiff. Zack 
= „„ 

In an action upon the caſe upon a bill ofex- 
change, the plaintiff in his declaration declared 
upon a bill of exchange, and that he offered it 
to the perſon upon whom it was drawn, and he 
refuſed to pay it, per quod the firſt drawer d. 
denit onerabilis per conſuetudinem, &c. and there 
was an ndebitatus afſumpfit, and 4 quantum 
meruit, in the declaration. Judgment by de- 
fault, and a writ of inquiry of damages, and 
intire damages given. And now it was moved 

5 n 


— 
. 
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in arreſt of judgment, that as the matter ſtood 
upon the firſt count, this action was founded 
upon a deceit, the bill not being paid accord- 
'ng to the warranty, every one who draws a 
bill warranting the payment of it ; and there- 
fore being in the nature of an action for a de- 
ceit, which is a tort, it cannot be joined with 
an afſump/it, which is founded upon a con- 
tract; and therefore for want of laying an ex- 


preſs promiſe, it was ill, intire damages being 


given. Northey ſaid, that the action was fund- 
ed upon the cuſtom, and that the obligation 


aroſe by that, and therefore the action is main- 


tainable without ſhewing a promiſe. Cro. Car. 
302, A declaration upon a bill of exchange, 
without ſhewing any promiſe, arid the roll is 


o. 2. This ſounds all in contract, for the 


cuſtom raiſes a promiſe in law, that the draw- 
er will pay the money, if the perſon on whom 


it is drawn refuſes to pay it. And 2 Cro. 307, 


| fays, that if a merchant accepts a bill, it has, 
by the cuſtom, the force of a promiſe, to com- 
pel him to pay the money. oli, chief juſtice, 
at the beginning ſeemed to agree with the ob- 
jection, and ſaid that he who draws the bill 
warrants the payment of it, and if he does 
not, it is a deceit, and one may have an action 
upon it; but then they ought not to join it 
with an action upon a promiſe. That is the 
| reaſon of the caſe of Sir John Dalſton and John. 


| ſon. Mich. 7 W. III. B. R. Ante 58, in the 


time of 2 Cro. they were not arrived at this 
way of declaring upon bills of exchange. 
Could, juſtice, cited 1 Sid. 306, that if a man 
brings afſumpfit for the arrears of an account, 
where the action formed is debt, he ought to 
lay an expreſs promiſe, to maintain the action. 
Holt faid, that the notion of promiſes in law was 
a metaphyſical notion, for the law makes no pro- 


miſe 
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miſe but where there is a promiſe of the pary, 


Declaration need 


not alledge an ac- 
tual promiſe on 


acceptance on a 


bill of exchange. 
Comyn. 73. 


Bills of Exchange. 


Afterwards in this term judgment was given 
for the plaintiff, becauſe the drawing of the 
bill was an actual promiſe. Ex relatione un 
Jacob. Starte v. Cheeſeman. _— 

Action upon a bill, of exchange, and th 
plaintiff declared, that one Milburn drew a bil 
of exchange upon George Walcup in London, u 
be paid to the plaintiff*s orders at doubt 


uſance at Amſterdam, (and the bill was dated 


the 26th of October, 1699, and by that the 
double uſance expired the 26th of December, 


and by the cuſtom of merchants, the perſon 


upon whom a bill is drawn, hath three days af 
grace for the payment in England, and eight 
days of grace in Holland). The bill was ten. 
dered to Walcup on the zoth of December, who 
accepted of it, by which he became liable, and 
ſuper hoc pred. (the defendant) eiſdem die et an 
no, ſeper ſe aſſumpſit quod ipſe pred. denarios in 
eadem billa content. eidem G. bene ſolvere et en. 
tentare vellet ſecundum tenorem et effectum bill 
pred. And it was moved, that this was ill by 
Sir Barth. Shower and Dee; for the bill ws 
not tendered or accepted till the 3oth of D.. 
cember, which was the laſt day for the payment; 


then as the defendant promiſed (as it was al 
| ledged) on the ſame day, according to the ef. 


fect of the bill, it was a thing impoſſible, tor 
the payment was to be at Amſterdam, which 


could not be on the ſame day, and therefore 


the plaintiff had not declared well ; for he 


ought to have ſaid, that by the cuſtom d 


merchants, if a bill was accepted, the acceptor 
obliged himſelf to make payment to the per- 
ſon who tendered it, Sc. And Sir Barth. 
Shower ſaid, that it was proved at the trial by 


a public notary, that if a man accepts a bill 


_ Payable at Amſterdam, he ought to aſſign 1 


houſe 
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houſe where the money ought to be paid, 
otherwiſe it is not a good acceptance, and the 
bill may be proteſted; and if this hill had been 
tendered within the term of the double uſance, 
it might have been proteſted, but after the 
vſances were expired, he doubted whether ſuch 
| proteſts could be made. But it was ſaid, on 
the other ſide, and refolved by the court, that 
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the judgment ſhould be for the plaintiff; for 


the allegation of any promiſe for payment was 
not needful, for the acceptance is an actual a/- 


 ſumpfit, and the declaration need not * 
e 


more; and although ſome houſe where t 
money ought to be paid at Amſterdam ſhould 


be named, otherwiſe the party may proteſt the 


bill, yet if it is accepted, the acceptor becomes 
liable thereby. N 

And Holt, C. J. ſaid, that if a bill of ex- 
change is drawn upon a man who refuſes it, 
a ſtranger may accept it, for the honour of the 
drawer, and by ſuch acceptance he becomes 
able. OO 5 
And it was agreed in the ſame caſe, that a 
bill of exchange, payable to the order of a 
perſon, ſhall be paid to him or his order, for 
it is tantamount. Gregory and Walcup. 

William Murray brought an action againſt 
the defendant, Sir ohn Ereſtine, upon an in- 
land bill of exchange, wherein he declared, 
that he, on x March, 1727, at Weſtminſter in 
the county of Middleſex, made his bill of ex- 
| change in writing to the ſaid Sir 70%n directed, 
and by the ſaid bill requeſted the ſaid Sir John, 
upon the ioth day of the ſaid month of March, 
to pay to the ſaid William Murray, or order, 
at his manſion-houſe in Edinburgh two hundred 


What declaration 
upon a bill of ex- 
change is good. 2 
Ld. Raym. 1542. 
Barnard, K. B. 
872. Stra. 817. 


pounds ſterling, pro valore in manibus ipfius 


Jobannis de denariis accomodatis de eodem IWilliel- 
no; that the defendant, Sir John, accepted the 
| L 5 ill 
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bill, ac  ratione inde ſecundum conſuetudinem mer. 
catorum, became liable to pay, Sc. and being 
ſo liable, promiſed to pay the {aid two hundred 
pounds to the plaintiff Murray, &c. The de. 
fendant, Ereſtine, let judgment go againſt him 
by nibil dicit, and after execution of a writ of 
inquiry, and final judgment given againſt him, 
he brought this writ of error. 

The firſt exception took by Mr. Wynne and 
Mr. Robinſon, counſel for the plaintiff, in error 
was, that it was not alledged, that the bil 


was drawn according to the cuſtom of mer- 


chants. 

But to this it was Were by Mr. Reeve 
council for the defendant in error, and ſo re- 
ſolved by the court, that the law took notice 
of the cuſtom of merchants, without ſetting it 

out ſpecially ; and if the bill, as ſet out in the 
declaration, appeared to be within the cuſtom 
of n it was ſufficient ; beſides, after 
ſetting out the bill and acceptance, it is faid, 
ratione inde ſecundum confuetudinem mercatorum, 


the defendant below became liable, which they 
held was ſufficient. | 


The ſecond exception was, that it was no! 
averred, that the bill was ſigned by Mr. Mar: 
Fay. 

The third exception was, that the defend 
ant had not accepted the bill by underwriting 
the fame under his hand. See 9g W. III. c. Th 
and 3 and 4 Ann, c. q par. 4 and 5. 

As to the ſigning, it was anſwered, that it 
is alledged, that the plaintiff made his bill of 
exchange! in writing to the ſaid Sir 70 Ert- 


Herne directe, and by the ſaid bill requeſted; 


which of neceſſity implies, the plaintiff's name 
was written in the bill, elſe he could not re- 
queſt ; and the laying he made the bill in wil- 
ting imports he writ, or ſomebody by his au- 


chor 


t 
| 
| 
| 
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thority writ, which will be the ſame thing, and 
imports a ſigning, which is neceſſary in caſe of 
inland bills of exchange. . And ſuch a way of 
declaring was held ſufficient in caſes of pro- 
miſſory notes, where the act 3 and 4 Ann. c. 

9. requires, that the party who makes the 

bill, or ſome perſon intruſted by him, ſhould 

5 0 * Taylor v. Dobbins. ＋ Elliot v. Foot ic ER 

; . 1 $a 

The fourth and laſt exception was, that the 

bill was not laid to be for value received ; but 

it is pro valore in manibus ih/ins Fohannis de de- 

| narits accomodatis de codem Willielmum, not eo. 

dem Willielmo. But the court held, pro valore 

in manibus ipſius Fohannis had been ſufficient 

and the other words may be rejected as ſur- 

pluſage; the court held, that the meaning was, 

lent by the ſaid William, though the Latin 

might not be ſo correct; and the judgment 

of the Common Pleas was affirmed, Nov. 23, 

1728. Ereſtine v. Murray. 5 


13. Venue. 


It cannot be changed in an action on a bill venue cannot be 
of exchange. * Everett v. Sanſum. + Ward See 


* 2 Parn, Not, 
| v. Colclougb. 8 F n P. 391. 
| F Caſ. of Pract. 
C. P. 119. See 
66. 


14. Evidence. 1 
E: 5 | bon : Acceptance of a 
Action on a bill of exchange, being by an bil mull be pro- 


h , ved to be in teſ- 
fxecutor, and upon a debt laid to be due to ttors l, on an 


teſtor. Holt held it neceſſary to prove, the ac- ion brought 
5 | 3 by an executor, 

ceptance was in the teſtator's time. Anon. 12 Mod. 44. 
In an action by the indorſce of a bill of ex- acceptor no: to 
change againſt the acceptor, it was held not de admimed to 
prove forgery of 


o be neceſſary to prove the hand of the draw- abn. 818. 
| BS 
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er; and the plaintiff reſted on the proof gf 
the acceptance. The defendant offered tg 
prove it a forged bill, by calling perſons who 
were acquainted with the hand of the drawer, 
and would ſwear they did not believe it to be 
his hand. Bur the chief juſtice would not ad. 
mit this, from the danger to negotiable notes 
and becauſe a man might with deſign write 
contrary to his uſual method, and he ſtrongh 
inclined, that even actual proof of forgery 


would not excuſe the defendants againſt ther 


When a bill can- 
not be given in 
evidence of pay- 
ment. Salk, 124. 
12 Mod, 203. 


Notice from in- 
dorſee to accept- 
or muſt be perſo- 
nal; letter by the 
poſt is not ſuffi- 


cient proof. Bar- 


nard, K. B. 199, 
200. 


In Trover for a 
bill of exchange 
the perſon who 


own acceptance, which had given the bill : 
credit to the indorſee. TFenys v. Fawler, et dl, 
A gives B a bill of exchange on C, in pay- 
ment of a former debt; this will not be al 
lowed as evidence on non afſumpfit unleſs paid, 
though B kept it in his hands long after it wa 
payable; | Clarke V. nal. 
As to notice given by the indorſee to the 
acceptor, - before he commenced his action, 
that he muſt provide the money, 1t was offered 
in evidence, that he gave him notice by ſend- 
ing him a letter to do ſo ; but the chief juſtice 
ſaid, that he did not think the bare ſending 
letter to the poſt-houſe would be ſufficient ev: 
dence of notice, without ſome further pros 
of the acceptor's receiving it; and beſides he 
ſaid, that generally a perſonal demand 1s e- 
pected. Dale v. Lubeck. 5 
Plaintiff had a bill of exchange drawn on tie 
defendant, which he indorſed and delivered to 


carried it to the J. S. who went to the defendant to get it at. 


defendant indorſ- 
ed blank was 
held a good wit- 
neſs. Salk. 130, 


2 Ld. Raym. 871. 


cepted. J. S. left it with him, and it was at 
terwards loſt, thereupon they brought trove! 
The court were all of opinion, that the bare 
indorſement, without any other words put 
porting an aſſignment, does not make anal 
teration of the property, for it may {till be 
filled up either with a receipt on an alligrmen 

an 
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and conſequently J. S. is a good witneſß. Lu. 
cas v. Haines, 

In a caſe upon a bill of exchange. upon the 
evidence at the trial before Holt, chief juſtice, 
at Guildhall, Nov. 23, Mich. 12. W. III. the 
caſe was thus. A draws a bill of exchange 
upon B, payable to C at Paris; B accepted 
the bill, C indorſed it, payable to D, D to E, 


E to F, F to G; G demanded the bill to de 


paid by B and upon non-payment G proteſted 
it within the time, Sc. And then & brought 
an action againſt D, and it was well brought, 


and he recovered, " Airerwarnls D brought an 


action againſt B, and though D produced the 
bill and the proteſt, yet becauſe he could not 
produce a receipt for the money paid by him 
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Indorſor muſt 
prove payment of 
bill. Ld. Raym. 


743, 744. 


to G, upon the proteſt, as the cuſtom is 


among merchants, as ſeveral merchants upon 
their oaths affirmed, he was nonſuited. But 
Holt ſeemed to be of opinion, that if he had 
proved payment by him to G, it had been 
well enough. Mendez v. Carreradh. | 
Indore need not prove the drawer” s hand, 


becauſe though it be a forged bill, the indorlor e 


is bound to pay it. Lambert v. Packe. 

Indorice need not prove any demand on 
crawer. 

Plaintiff to hew: 4 proteſt, produced an in- 
ſtrument atteſted by a notary public; and tho 
it was inſiſted upon that he ſhould prove this 
inſtrument, or at leaſt give ſome account how * 


Indorſee need not 
rove the draw- 
er's hand, Salk, 


127. Sce 2 Stra. 


946. 
Nor a demand on 
him. Law of 


bills, 70. pl. 17. 


What is ſuffici- 


ent evidence of a 
proteſt, 12 Mod, 


345. 


he came by it, Holt ruled it not to be neceſſa- 


ry; for that, 


merce and public tranſactions of this nature. 
Aon. | 


Original drawer, who was offered as an evi- 


dence in an action upon a bill of exchange, to 
prove that he did not draw the bill, was de- 
nied, becauſe at laſt the burthen muſt fall up- 

; 3 On 


he ſaid, would deſtroy com- 


Drawer no wit- 
neſs to prove the 
bill not drawn by 
him, unleſs re- 


leaſed, Caf. 


Temp. Holt. 297. 
But the miſchicf 


—— 
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of this practice, 


eſpecially in caſc 
of a negative on a 
bill of exchange, 
ſhould be conſi- 
dered. 


Intereſt payable 
from demand. 


6 Mod. 138. 


Or from the pro- 
teſt. 10 Mod, 36. 


Drawer nat lia- 
ble to inte ereſt, 

damages, or coſts, 
unleſs acceptance 


thereof be in 


writing, 3 and 4 
Ann. c. 9. Sect, 
8˙ | 


ſent, or notic 


was no demand mad 
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on him, but was admitted upon having a re. 
leaſe executed to him in court. Dupays v. 
Sbepberd, 


I 5. IV hen nel and Damages are ' recoverall 


Intereſt on bills of exchange commence 
from demand made, and therefore, if there 
till action brought, the 
defendant may plead tender and refuſal, and 


Uncere Priſt. and ſo diſcharge himſelf of inte- 


reſt ; but if it be the defendant's fault that the 
demand could not be made, as if he were out 
of the kingdom, there want of demand ought 
not to prejudice the plaintiff, Per Cur. Anon. 

Drawee accepts the bill, and ſome time af. 
ter protelts It, and thereupon the bill is in- 
dorſed to the er who brings an action as 
indorſce, and held well, and intereſt Was ruled 
to be paid from the time of the proteſt, La. 
viere v. Laubray. 

«© No acceptance of any inland bill ſhall 
charge any perſon, unleſs underwritten or in- 
dorſed, and if not fo underwritten or indorſed, 
no drawer to pay coſts, damages, or intereſt, 
unleſs proteſt be made for non-acceptarice, and 
within fourteen days after proteſt the fame be 
e thereof given, to the party from 
waom fuch bill was received, or left in writing 
at his uſual place of abode; and if ſuch bil 

e accepted, and not P: aid within three days at- 
ter due, no drawer | all pay coſts, damages, 
or intereſt thereon, nes proteſt be made and 


ſent, or notice given. as aforeſaid 3 nevertheleſs 


the drawer ſhall be liable to payment of colts, 
damages, and intereſt, if any one proteſt be 
made for non- acceptance or non-payment, and 
notice be ſent, given, or left.“ 


Since 


1 3 2 — and Falk. wat ws BY er — » — 
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Since the above ſtatute it has been atudged, 3 Bac. Abr. 611. 
that an indoriee of an inland bill of exc change . 
may maintain an action againſt the acceptor, 
on a parol acceptance, as to the principal lum, 
though not as to intereſt and cofts; for the 
act being made to give a further remedy for 
intereſt, damages, and coſts againſt the draw- 
er, cannot be ſuppoſed to take any advantage 
from the payee, which he had before ; and | 
therefore the true conſtruction of the act is, 
that to charge the drawer with intereſt and 
coſts, the drawee mult refuſe to accept it in 
writing; nevertheleſs, if he accept the bill by 
parol, che is liable to the principal ſum in the 
bill, as he would have been before the act. 

Lumley v. Palmer. See the laſt caſe but one un- 
ter the Head of Acceptor and Acceptance,” 
as to intereſt. p. 118. . 

In an action againſt the irawer of an inland Intere# on a bill 
bill after an acceptance, the chief juſtice ruled, eee 
| that for want of a proteit, according to 9 and ted. 2 Stra. 910. 
10 W. III. c. 17. the drawer could not be 
charged with intereſt, Then the Plaintiff 
would have had it as for money lent, and that 
| appeared to be the conſideration of the bill; 
but the chief juſtice ſaid it had never been al- | 
lowed barely for money lent, without a note, 
lo the plainoir had no intereſt allowed him. 

Harris v. Benſon. 5 
The bill being payable thirty days after een i 
light, the jury SAVE intereſt from thirty days from the time of 
afcer the date of a letter, which acknowledged S C %. 


the receipt of the bill. Wilkinſoa verius „ F 
leide. . | 


L 4 16. Equity. + | ; 
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When court will 
grant an injunc- 
tion on a bill of 
exchange. Fin. 


Rep. 356. 
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16- Equity and Injunction. 


A requeſted B to let him have fifty pounds 
in London, and he would draw a bill on C in 
the country to repay it to B, as ſoon as 3 
ſhould return home. B gave two bills to A, 
one for twenty pounds, and another for thir 
pounds, payable at twenty days fight, which 
the drawee accepted. On Þ's return, the 
drawee in the country refuſed to pay A's bill 


E, on this, writes to ſtop payment of his bills, 
but one was paid before, but the drawee re- 


fuſed to pay A the other. Decreed, A to pay 


back the twenty pounds received, and a per. 
petual injunction againſt A for the other thir- 


ty pounds. Hill and Penford v. Baker. 


When it will 
not. 2 Vern. 
.  -UI4+- See 4 
Freem. 112. 


Select, caſ. of 


evid. 2. 


Bill for relief againſt a bill of exchange, 
on pretence of its being gained by threats or 
menaces, is not proper for equity, it being a 
matter at law, and Dureſs a good plea there; 


but being gained by fraud, and for a fictitious 


O . ; 
conſideration, it was relieved per commiſſioners, 


Dyer v. Tymewell, And ſee the laſt caſe but 
one under the head of Acceptor and Ac: 
ceptance.“ Ss 


17. When deemed Payment. 


1. Grifiio fold to Pope glaſſes for twenty- 
five pounds, for which Pope gave him a bill 


drawn by himſelf on one Samael Lobs for the 
ſame ſum, and Griſiab gave him a receipt for 


the bill. Labs accepted the bill, but after 
wards proved inſolvent, and never paid; and 
three years after, and not before, the plaintif 
acquainted the defendant with it, and then 

„ brought 


: | | 


Bills of Exchange. 
brought an indebitatus aſſumpfit for the value of 
te glaſſes. | Ges 
The defendant, on non aſſumꝑſit, gave 
the delivery of this bill in evidence; and the 
chief juſtice directed the jury, that if this bill 
was accepted for payment, unleſs refuſed, and 
the bill returned, and notice given to the 
drawer in a reaſonable time ; he ſaid, the plain- 
tiff's keeping the bill ſo long was evidence of 
his accepting it as payment; and accordingly 
| the jury found for the defendant. Griffith v. 
©, RE. | CHE > 
iq A bill of exchange ſhall never go in where bill no 
| payment of a precedent debt, unleſs it be part ert. Xo 
of the contract that it ſhould be ſo. Clarke v. _ : 
Mundal. . 1 
4. A ſells goods to B, and B is to give a where bill pay- 
bill in ſatisfaction ; B is diſcharged, though met: Salk. 124. 
the bill is never paid, for the bill is payment; TR 
but otherwiſe a bill ſhould never diſcharge a 
precedent debt, or contract; bur if part be re- 
ceived, it ſhall only be a diſcharge of the old 
debt for ſo m uc. „„ 


e 
Uy 
ww 


A bill of exchange is not payment, un- Bill no payment. 
leſs the party omits receiving it in a reaſonable Md. 57. 
time, as three days, when he might have re- 
ceived it; but if he gives a receipt, and ac- 
cepts the bill as payment, this ſhall bind him. 

dir Charles Thorold v. Smith. 


18. Bills leſt, forged and ſtolen. 


1. A bill of exchange was accepted by the rnorſee of a lot 
drawee, by underwriting his name; but the 1 
perſon to whom it became pay able by indorſe- pay the money 
ment loſt or miſlaid it, and the drawee refuſing meinde mar- 

: 8 0 Ae g him. Fin. 
payment, the indorſee exhibited his bill in zor. 
chancery, ſetting forth the refuſal, and that he 


offered 


85 eee by 9 
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offered to give ſecurity to the defendant to in. 
demnify him, and annexed an affidavit to the 
E bill of the loſing or millaying it. This being 
confeſſed by the anſwer, it was objected, the 
it did not appear by the plaintiff's affidavit 
that he had not aſſigned the bill to another, bur 
decree the defendant pay the money, the 
plaintiff giving lecurity to indemnify the de. 
fendant, as the maſter ſhall think reaſonable, 
againſt any perſon that may hereafter demand 

the fame. Ferceaſe v. Grey. 
Bill loft or mi- 2. If any inland bill of exchange for 
carne, noche, five pounds or upwards for value wech 
p e received 


to give another. 
e "ode drawn payabie at a certain number of days 
See Mol. B. 2. c. c. after the date thereof, be loft, or milcarr 
10. Seat. 26, within the time limited for payment of the 
ſame, the drawer of the ſaid bills ſhall give 
other. bills of the ſame tenor, ſecurity being 
given (if demanded) to indemnify him, in cat 
the ſaid bills ſo loſt, or miſcarried, be found 
again.“ 
Forging bills of If any perſon ſhall falſly make, forms 
Le death. Or counterfeit, or cauſe or procure to be fal ly 
Set, 1. made made, Sc. or willingly act or aflit in the fale 


making, Se. any bill of exchange, with inten- 


Geo. II. c. 19. f : 

. tion to defraud 1 any perſon whatſoever, or ſhall 
utter or Publich as true any falſe; &c. bill of 
exchange, with intention to defraud any per- 
ſon, knov wing the ſame to be falſe, &c, ſuch 
perion ſhall be Sully of felony, without bene. 
fit of clergy.” | 

Stealing bills of If any perion mall Real or 8 by 
8 the robbery any bills of exchange, being the 


above ſtatute, property Of any Other perſon or perſons, or of 
See Sect. x, of any Corporation, notwithſtanding they are 


„Stealing, forg- 


« ing, and loſing dec med in law che efes in a kion, it ſhall be 


i. promiſory deemed and conſtrued to be felony, of the ſame 


6 notes,” it! 
5 nature, and in the ſame. degree, and with or 
7 2 


4 w4 S 


without the benefit of clergy, in the ſame 
| manner 


Bills or Exchange. 


| * % 4 ; ; g ; 
manner as it would have been, if the offender 


had ſto en or taken by robbery any other goods 


of like value, with the money due on ſuch 
bills, or ſecured thereby, and remaining unſa- 
tified ; and ſuch offender ſhall ſuffer ſuch pu- 
niſnment as he or ſhe ſhould or might have 
done, if he or ſhe had ſtolen other goods of 
the like value with the monies due on ſuch 


bills, or 12 885 thereby, and remaining un- 
ſatisfied. 8 
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1. Of their Origin and Form. 


fuer Ren HE increaſe of trade, and neceſſity of 
Salk. 24. 2 Ld, paper credit, put bankers and others 


n 668 upon an expedient of bringing promiſſory notes 

Salk 129. See 2 Within the cuſtom of merchants, and making 
d. Raym. 5 . 

pm nyo "ow them negotiable, as inland hills of exchange; 


21d. Ram. 757. but this the judges would not admit of, pro- 
miſſory notes being only conſidered, by the 
common law, as evidences of a debt, and not 
aſſignable, or negotiable, in their own nature, 
A note wrote by But it being found neceſſary to make uſe of 
the plaintiff, and phie ]-; - 1 | | 
aa del by tha this kind of credit, by the 3d and 4th An. c. 9. 
defendant, is a note made and figned by the defendant within this act; for the ſigeing 
or ſubſcribing is the lien, and the writing and making is only the mechanical part of it 
3 Bac. Abr. 606. It was a queſtion, Whether, on this ſtatute, the want of conſideration 
of a promiſſory note could be given in evidence? Two judges were of opinion it could not 
but the two ſenior judges, and lord King, were of a contrary one, and that this act only 
turned the proof upon the defendant, to ſhew that no conſideration was given on fuch 
note; which, by the ſtatute, is made evidence, but not concluſive evidence of the con- 
deration, Gill, Eq. Rep. 154. But ſee 2 Freem. Rep. 257, where it is held, that, if: 
man gives a note payable on demand, no conſideration need be proved; and the practice 
is ſo. And ſee Stra. 674. Sel. Caf. of Evid, 20. A note to be accountable for money 1 
within the ſtatute. 2 Lord Raym. 1399. 2 Stra. 629. 8 Mod, 363, 364, See Stn, 
706. One pavable ſo many days after marriage, not negotiable. 2 Stra. 1151. Lee 
Skin. 398. 4 Mod. 242. Comb. 227. One payable ſo many days after the death of the 
drawer's father good. 2 Stra. 1217. Note to pay two months after the ſhip is paid off, l 
good. Stra. 22. Poſtlethw. Dict. 261. See Forteſc. 281. To deliver up horſes, and 
2 wharf, and pay money, is not within this act. 2 Stra. 1271. but to pay for the delt 
of another is Stra. 264. So is one to pay money, value received, of the premiſes in Roſe- 
mary-lane, 2 Lord Raym. 1545, But to do an act, or pay a ſum of money, is not. Cit 
| Caf. 93. 2 Lord Raym. 1562, See 2 Ld, Raym. 1296. 8 Mod. 362. Though it ha 
tre word Oider, it is within this ſtetute. Sel, Cat. of Evid, 18. 
ee (mace 
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(made perpetual by 7 Ann. c. 2g, ſect. 3.) re- 


| citing, that, © Whereas it hath been held, that 
notes in writing, ſigned by the party who makes 
the ſame, whereby ſuch party promiſes to Pay | 


unto any other perſon, or his order, any ſum 


of money therein mentioned, are not aſſignable 
or indorſible over within the cuſtom of mer- 


chants, to any other perſon, and that ſuch per- 
| ſon to whom the ſum of money mentioned 


in ſuch note is payable, cannot maintain an 
action, by the cuſtom of merchants, againſt - 
the perſon who firſt made and ſigned the 
ſame ; and that any perſon to whom ſuch note 


ſhall be aſſigned, indorſed, or made payable, 


could not, within the ſaid cuſtom of merchants, 


maintain any action upon ſuch note againſt 
the perſon who firſt drew and ſigned the 


ſame : therefore, to the intent to encourage 
trade and commerce, which will be much ad- 


yanced, if ſuch notes ſhall have the ſame ef- 
fect as inland bills of exchange, and ſhall be 


negotiated in like manner, it, is enacted, 


* That all notes in writing, that ſhall be 
made and ſigned by any perſon, or perſons, 
body politic or corporate, or by the ſervant, or 
agent, of any corporation, banker, goldſmith, 


merchant, or trader, who is uſually intruſted 


by him, her, or them, to ſign ſuch promiſſory 
notes for him, her, or them, whereby ſuch 
perſon or perſons, body politic and corporate, 
his, her, or their ſervant, or agent, as afore- 
laid, doth, or ſhall promiſe to pay any other 


perſon or perſons, body politic and corporate, 
is, her, or their order, or unto bearer, any 


ſum of money mentioned in ſuch note, ſhall be 


taken and conſtrued to be, by virtue thereof, 


due and payable to any ſuch perſon or perſons, 
. | | body 
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body politic and corporate, to whom the ſame 
is made payable; and alſo every ſuch note, 
payable to any perſon or perſons, body poli 
tic and corporate, his, her, or their order, 


| ſhall be aſſignable, or indorſible over, in the 


{ame manner as inland bills of exchange ate, 
or may be, according to the cuſtom of mer. 
chants ; and that the perſon or perſons, body 
politic and corporate, to whom ſuch ſum of 
money 1s, or ſhall be, by ſuch note, made 
payable, ſhall and may maintain an action for 


the ſame in ſuch manner as he, ſhe, or they, 
might do.upon an inland bill of exchange, 


made or drawn according to tne cuſtom of 


merchants, againſt the perſon or perſons, body 
politic and corporate, who or whoſe ſervant, 
or agent, as aforeſaid, ſigned the fame ; and 
that any perſon or perſons, body corporate and 
politic, to whom ſuch note that is payable to 
any perſon or perſons, body politic and cor- 


porate, his, her, or their order, is indorſed or 
aſſigned, or the money therein mentioned or- 
dered to be paid by indorſement thereon, ſhal 
and may maintain his, her, or their action, 


for ſuch ſum of money, either againſt the per- 


{on or perſons, body politic * corporate, 
who or whoſe ſervant, or agent, as aforeſaid, 


ſigned ſuch note; or againſt any of the perſons 


that indorſed the ſame, in like manner as in 
caſe of inland bills of exchange; and in every 
ſuch action, the plaintiff or plaintiffs ſhall re- 
cover his, her, or their damages and coſts of 
{uit : and if ſuch plaintiff or plaintiffs ſhall be 
nonſuited, or a verdict be given againſt him, 
her, or them, the defendant, or defendants, 


| ſhall recover his, her, or their coſts againſt 
the plaintifF or plaintiffs ; and every ſuch plain. 


tiff or plaintiffs, defendant or defendants, re- 
ſpectively, 


Promiſſory Notes. 159 
ſpectively, recovering, may ſue out execution . 4 
for ſuch damages and coſts, by capias, fieri fa- 1 
dias, or elegit.“ | 55 j 

Provided that no body politic or corporate 
ſhall have power, by virtue of this act, to ! 
iſſue or give out any note by themſelves, or S 
their ſervants, other than ſuch as they might 


have iſſued, N had never been made.“ 


2. Of Attions, Declarations, and Pleadings. 


1.4 AC TIONS to be brought upon pro- Withinwhattime 
% miſſory notes, ſhall be brought within the an activa muſt be 
4 2 0 | 3 = brought. 3 and 4 

time appointed for bringing action by 21 An. c. 9. KR. 2. 
Jad. c. 16. 5 855 8 | 

Upon a promiſſory note dated in 1704, the 1, fring forth a 
defendant pleaded, actio non accrevit infra ſex note, the day is 

| 5 F . . | material, Stra. 
ennes : the plaintiff replied a bill filed 12 An. 22. O. 10. Mod. 
and after verdict the judgment was arreſted, 313. 
becauſe in this caſe the day 1s material, Cole 
and Howtiins, O. Stafford v. Forcer. 

2. The plaintiff declared that the defendant, ,;. notam 

3 0 | . 5 OP 
fecit quandam notem in ſcriptis per quam Promfit 1 

AL. | d t 
ſovere : and exception was taken, that here fning. Stra. 6c9, 
is no ſigning} by the defendant, as the ſtatute 2 Lord Raym, | 

; | / EOS Taylor vert Dob 1376, 1484. 
requires; and/ the caſe, Taylor verſus Dob- 
bins, had the words manu ſua ſcripft, winch 
was the ground of the judgment in that caſe. 
But in the principal caſe the court held it was 
well enough, for unleſs it was ſigned or wrote 
by him, it could not be ſuch a note whereby 
tne defendant promiſed to pay. Judgment for 
the plaintiff. - Elliot v. Cowper. Boyce v. Fiſher. 


3. Debt upon two promiſſory notes and a u. Debt lies not on a 


luatus; and, on demurrer to the declaration, I promiſfory note, 
objected, that an action of debt would not 
lie; that be fore the ſtatute no action at all lay 

| | upon 


Stra. 68. 
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A joint or ſeveral 
note, how to be 
declared on. Stra. 
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upon the note, as a note, (Salk. 129); nor 
did an indebitatus aſſumpſit lie on a bill of e. 
change. And the only remedy given upon the 
note by the ſtatute is the fame that was befor 
on an inland bill of exchange. And of thi; 


opinion was the court, and pronounced judg. 
ment for the defendant. But then it was ob. 


ſerved by Serjeant Comyns, for the plaintif 
that there was one good count upon the mutua. 


tus, and the demurrer was to the whole. 


Whereupon judgment was given for the plain. 
tiff, which I believe it will be difficult for hin 
to enter, ſo as to maintain it. Welſp v. Craig, 

4. Caſe upon a promiſſory note. And the de- 
claration ſet forth, that the defendant and 


76. 2 Ld. Ram. another did conjunt7iom vel diviſim promiſe to 


26385. 8. P. 2 
Stra. 812. 2 Ld. 


Raym. 1544. 


\ 


Sid. 139, 239. 


pay. Demurrer inde; and for the defendant it 
was inſiſted, that the action ſhould have been 


brought againſt both. Et per Parker, chief 


juſtice. The plaintiff might have brought it 
againſt either or both, for he had his election 
if the action had been againſt both, he ſhould 
have declared as he now does; but that is not 


right in the action againſt the one only, for he 


ſhould have declared generally, that this de- 


fendant, by his note, promiſed to pay, and 4 


ſeveral note by two would have been good 
evidence; as where there are ſeveral obligors, 
and one only is ſued, no mention is made in 
the declaration of the other obligors. Suppoſe 
the note had been to pay fifty pounds, or one 


hundred pounds, the plaintiff is intitled to 
either, but uncertain which till he has made 
bis election; for he that ſpeaks in the diſ- 


junctive ſays true, if either member of the 
disjunctive be verified ; whereas, he that ſpeaks 
in the affirmative affirms both parts to Þc 


ric, The 


hon „ tyws "—c ol gals . 


— W 0 „ 


„%  w Fodt us rows Hua G6 os is - PA —_ — wt. ©&% 


a mc YXxF - - 


Prom iſſory Notes, 
The plaintiff prayed leave to diſcontinue on 
payment of coſts, which was granted; and at 
another day moved, that he might change his 
rule to one to amend on payment of coſts; 
but this laſt motion was denied. Butler v. Ma- 
liſp. Oving ton v. Neale. | 
In caſe, upon a promiſſory note, the decla- Notealledy'qobe 
| ration ran, that the defendant made a note, Pendant, weed net 
et manu ſua- propria ſcripſit. Exception was beſaidtobe figned 
| taken, that ſince the ſtatute he ſhould have Dt Kee 
| faid, that the defendant ſigned the note, but 1377. See. La, 
the court held it well enough, becauſe ſaid to . 7497: 
be wrote with his own hand; and there needs 
no ſubſcription in that caſe, for it is ſufficient 
his name is in any part of it. I, J. S. promiſe 
to pay, is as good as I promiſe to pay, ſub- 
nbed -J. S; Taylor v. Doprms. 7 
The plaintiff brought an action upon the Note payable to 
caſe againſt the defendant upon ſeveral pro- J 3: % order, is. 
miſes. One count was upon a general inde- change, and a 
bitatus aſſumpſit, for money Jent to the de- fun" lll arreßt 
fendant. Another count was upon the cuſtom the judgment. 2 
of merchants, as upon a bill of exchange; $i. 20. 78% 
and ſhewed, that the defendant gave a note L. Raym. 759. 


| ſubſcribed by himſelf by which he promiſed 1d. R. 1.2. 


Ld, Raym. 774. 


to ay  _ to the plaintiff, or his 
| order, Sc. Upon non afſumpſit, a verdict was 
given for the plaintiff and intire damages. And ; 


it was moved, in arreſt of judgment, that this 
note was not a bill of exchange within the 
cuſtom of merchants; and therefore, the plaintiff 
having declared upon it as ſuch, was wrong: but 

| that the proper way in ſuch caſes is to declare 
upon a general indebitatus aſſumgfit, for money 
lent, and the note would be good evidence of 
It. . But it was argued, by Sir Bari bolometo 
SWower, the laſt Michaelmas term, for the plain- 
tiff, that his note, being payable to the plain- 
tiff or his order, was a 1 of exchange, in as 

e much 
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much as by its nature it was negotiable : and 


that diſtinguiſhes it from a note payable to] 


S. or bearer, which he admitted was not a bil 
of exchange, becauſe it is not aſſignable noi 
indorſable by the intent of the ſubſcriber; 


and conſequently, and therefore, it cannot be: 


bill of exchange, becauſe it is incident to the 
nature of a bill of exchange to be negotiable: 


but here this is negotiable; for if it had been 


denied to J. N. J. N. might have brought his 
action upon it as upon a bill of exchange, and 
might have declared upon the cuſtom of mer. 
chants. Why then ſhould it not be before ſuch 
indorſement a bill of exchange to the plaintif 


_ himſelf, ſince the defendant, by his ſubſcrip- 
tion has ſhewn his intent, to be liable to the 
payment of this money to the plaintiff, or his 
order; and ſince he hath thereby agreed, that 
it ſhall be aſſignable over, which is by conſe- 


quence that it ſhall be a bill of exchange; 
that there is no difference in reaſon between a 


note which faith, I promiſe to pay to J. S. or 


order, &c. and a note which faith. I pray you 


to pay to J. S. or order, Sc. They are both 
cqually negotiable; and to make ſuch a note 


a bill of exchange can be no wrong to the de- 


fendant, becauſe he, by the ſigning of the 
note, has made himſelf to that purpoſe a 


merchant, (2 Ventr. 292. Sarsfield v. Witberh.) 


and has given his conſent, that his note ſhall 


be negotiated ; and thereby has ſubjected him- 
ſelf to the law of merchants. But Hol, 
chief juſtice, was 2077s viribus againſt the ac- 


tion; and faid, that this note could not be 2 
bill of exchange; that the maintaining theſe 
actions upon ſuch notes, were innovations 
upon the rules of the common law; and that. 
it amounted to the ſetting up a new fort of 
| ſpecialty, unknown to the common law, and 


In- 
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invented in Lombard-Freet, which attempted in 
| theſe matters of bills of exchange to give laws 
to Weſtminſter-ball; that the continuing to de- 
clare upon theſe notes upon the cuſtom of 
merchants proceeded from obſtinacy or opi- 
nionativeneſs, ſince he had always expreſſed 
his opinion againſt them; and ſince there was 
ſo eaſy a method as to declare upon a general 
inlebitutus aſſumpfit for money lent, Sc. As to 
the caſe of Sar gield v. Witherly, he ſaid he was 
not ſatisfied with the judgment of the King's 
| Bench ; and that he adviſed the bringing of a 
writ of error. KEY „ 

Gould, juſtice, ſaid, that he did not remem- 
ber it had ever been adjudged, that a note, 
in which the ſubſcriber promiſed to pay, c. 
to J. S. or bearer, was not a bill of ex- 
change: that the bearer could not ſue an ac- 
tion upon ſuch a note in his own name, is 
without doubt, and ſo it was reſolved be- 
tween Horton and Coggs, now printed in 3 
Lev. 299; but that it was never reſolved, 
that the party himſelf (to whom ſuch nete 
was payable) could not have an action upon 
the cuſtom of merchants upon ſuch a bill. 
But Holt, chief juſtice, anſwered, that it was 
held, in the ſame caſe of Horton v. Coggs, 
| that ſuch a note was not a bill of exchange 
within the cuſtom of merchants : and after- 
wards, in this Eafter term, it was moved 
again, and the court continued to be-of opi- 
nion againſt the action; and Mr. Branthwaite 
for the plaintiff urged, that if this note was 
not a bill of exchange within the cuſtom of 
merchants, then the promiſe founded upon 
it was void; and then it could not be in- 
tended that any damage was given by the 
Jury for the breach of, but all the damages muſt 

M 2 be 
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ſenſible enough, though not ſufficient in lay 


What declaraton In an action upon a promiſſory note, M. 


upon a note is 
good. Barnard, 


K. B. 340. 


mentioned; otherwiſe he ſaid the iſſue could 
caſes is. Now, in the preſent declaration, he 


very exception was expreſly over-ruled in the 
caſe of Conyers and Lowther ; and the cout 


ſaid, that would be true, if it had been void by 


| whole court. Clerke v. Martin. Potter v. Pur. 


both. Now, in actions upon bills of exchange, 


was drawn; but the party ought to conc]uds, 
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be intended to have been given upon the ge. 
neral indebitatus aſſumpſit. Holt, chief juſtice 


reaſon of its being inſenſible; but this matter i 


to raiſe a promiſe ; and therefore one cannot 
intend, but that damages were given for it; 
and conſequently that judgment muſt be a. 
reſted. And judgment was given, quod queren 
nil capiat per billam, &c. by the opinion of the 


« 


fon. +Burton v. Souter. | 


Acherley moved in arreſt of judgment, that the 
plaintiff had declared, upon the ſtatute of; 
Ann. c. 9, which provides, that a man ſhal 
have the ſame remedy upon a promiſſory note 
as upon a bill of exchange; and therefore he 
ought to declare in the ſame manner upon 


it has been determined, that it is not enough 
barely to ſet ſorth, that a bill of exchange 


ho — — — — — ö 40a ea. 


and fic indebitatus exiſtens ſuper ſe aſſump/it, lou 
to alledge an expreſs promiſe; and for tie 
ſame reaſon he urged, that it is not enough for 
the plaintifF to ſet forth here, that the defend- 
ant fecit notam promiſſoriam : but he ought to 
go on, and make the ſame concluſion as is afore- 


22 @©5 


— 


i | 


only be non fecit notam promiſſoriam, and not 
non aſſumpſit, as the conſtant method in thel 


faid this concluſion is wholly omitted. Mr. 


Lee, on the other fide, anſwered, that thi 


were of the ſame opinion. Judge Page = 
IE | a 


| 


* 
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That this matter has been doubted, even in 1 
the caſe of a bill of exchange, though now ir _— 
| is ſettled : but the reaſon for that he took to | | 
be, that a bill of exchange 1s only an order 
upon a third perſon to pay, and no expreſs 
| promiſe at all; whereas in the preſent caſe there 
| is. Dutton and his wife againſt Staples. 
Caſe upon a promiſſory note which ran thus, Note ner to be 
« ] promiſe to pay to A. B. eight pounds, ſo provi dent. 
« much being due from me to C. D. my Scl. Caf. of Evid. 
« Jandlady, at Lady-day next, who is indebted 39 
« in that ſum to A. B.“ Upon the trial it 
| appeared the landlady died before Lady-day, 
whereby the reverſioner became intitled to the 
rent; and therefore it was inſiſted for the de- 
fendant, That the note was only conditional, 
« for it could not be ſuppoſed he intended to 
e oblige himſelf to pay the rent twice.” But 
the chief juſtice held, that as to the plaintiff 
| the death of C. D. ſignified nothing, for the 
| note was due on demand; and the mentioning. & 
upon what account the money would be due, 
| for which the defendant obliged himſelf, can 
only be taken as an intention to ſhew he had 
anſwered the rent to her if ſhe ſhould come 
| upon him ſor it when it became due. The 
plaintiff recovered. Anon. 5 | | 
An action was brought by the indorſee of a Plaintiff not 
promiſſory note to A, or order; and it was *bg-don motion 


to produce a note, 


moved before trial, on behalf of the defend- it being his evi- 
ant, that the plaintiff might produce the note e 
and leave it with his attorney, in order to be Bunb. 243, 
inſpected by the defendant, his attorney, &c. 
on a ſuggeſtion that the note was forged; and 
It was inſiſted for the defendant, that ſince even 
| 2 bond, upon ſuch motion, might Le pro- 
duced, much more might a note: but it was 
| anſwered, by the council for the plaintiff, and 


M3 per 
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per curiam, though a bond might be produced, 


being under hand and ſeal, yet that was upon 


this occaſion, that the plaintiff declares upon 


it, with a profert in cur. yet there is no in- 


2 Lord Raym. 
| 759. Salk. 25. 


viene. 


ſtance that in this, or ſuch a caſe, a plaintif 
was ever obliged to produce his evidence of 
what is the foundation of his action; and the 


ſtatute 3 and 4 Ann. c. q, makes no dif. 
ference between theſe notes and inland bills of 


exchange, but in the point of pleading ; and 
there is no inſtance ſince the ſtatute (which 
muſt have often happened) that ever ſuch a 
motion was made, or granted; nor before 
that ſtatute, that ever a bill of exchange was 
produced upon ſuch motion. Odams v. the 


Duke of Grafton. 


In caſe, upon A umpſit, the Pauli declared, 
that the defendant, in conſideration that the 
plaintiff, at the ſpecial requeſt of the defend- 
ant, deliberafſet to the defendant quandam notan, 
by which one Furſt aſſumed to pay to the plain. 
tiff an hundred guineas, aſſumed to pay to the 
piaintif, Sc. Upon von affumpit pleaded, 
verdict for the plaintiff. And now Mr. Ci. 
deri moved in arreſt of judgment, that the con- 


ſideration of this promiſe was not good, ſince 


it did not appear, that Hurſt gave this note 


to the plaintiff upon any good "conſideration, 


and conſequently the ſaid note would be void; 


and then the delivery of the ſaid note by the 


plaintiff to the defendant would be no preju- 
dice to the plaintiff nor advantage to the de- 
fendant but it was reſolved, per totam curiam, 
that this was a good conſideration; for, though 
10 conſideration was expreſſed in Hurſt's note, 
yet the note being ſubſcribed by Harſt, was 

200d nes of a debt due from Hurſt to the 
e ; and therefore the delivery of the 


evidence 
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evidence of his debt to the defendant, at his 
| requeſt, was a good conſideration of the aſſump- 
fit of the defendant; upon which this action 
was brought, and judgment was given for the 
laintiff. Note, Holt, chief juſtice, ſaid, that 
xe was of opinion, upon the trial, that it was 
| not neceſſary for the plaintiff to prove, upon 
what conſideration the note of Hurſt's was 
| given, the defendant having admitted it to 
have been given upon good conſideration by 
| his promiſe. Meredith v. Chute. | 


3. Judorſement. 


WHEN the note was delivered in, the Indorſement in 
plaintiffts name was upon it, and the chief Þlank of a note - 
juſtice permitted it to be ſtruck out in court, privs, 2 Stra. 13. 
it being only an indorſement in blank. Theed 
v. Lovel, 5 
This action was brought by the plaintiff as The words, «Pay 
indorſee of a promiſſory note, and on trial the 6 
note was produced endorſed by the drawee, the name in- 
but not ſuperſcribed; and the queſtion on the 9 
point reſerved was, Whether, or no, after the b. 361.“ Poſtle- 
objection taken, the indorſement to the plain- 1 
tiff could be ſupplied in court? Held, per 
dur. That the words, pay the contents, &c. may 
be put or ſet over the name - endorſed in 
| court. The property is transferred by the 
endorſement ; ahd where the endorſement ap- 
| pears to be ſuperſcribed, the court never en- 

quire when the ſuperſcription was written. 
| This determination was in favour of juſtice, 
honeſty and trade; and the practice was ſettled 
per Pengelly, Lord Raymond, and Lord Hard- 
wicke, at niſi prius, a releaſe to make a man a 
witneſs (which is a ſtronger - caſe than this) 
= M 4 18 
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is conſtantly ſuffered to be executed in court 
No inconvenience will ariſe by this practice. 
In caſe of a ſet off, where an indorſed note 
is ſet off by a defendant againſt a plaintiffs 
demand, it muſt be proved that the name 
of the indorſor was written before the plex 
pleaded. Rule, that the poſtea be delivered to 
the plaintiffs. ' Lucas againſt Marſh. *Thead v. 
Lovel. O More v. Manning, „ 
May be indorſed 3. On error from C. B. it appeared to be an 
Su. 1260. 2 action by indorſee of a promiſſory note indorſed 
Barn. Not. C P. by a woman as adminiſtratrix. A demurrer 
ws to the declaration, and judgment for the plain- 
tiff. N 3 
It was objected, that an adminiſtratrix wa 
not within the cuftom of merchants in the 
caſe of bills of exchange; and the ſtatute 
3 Ann. c. 9. makes notes aſſignable only in the 
ſame manner as bills of exchange are. Sed, per 
curiam, we cannot ſay this upon a demurrer. 
It ſhould have been pleaded, or found not to 
be within the cuſtom: and it is every days 
practice to have indorſements made by execu- 
tors. It was then objected, that there was 
no profert of the letters of adminiſtration. S0, 
per curiam, that is only required where the ac- 
tion is by an adminiſtrator, but not where a 
third perſon only derives through one. The 
judgment was affirmed. Robinſon v Stone. 
Indorſement bb The plaintiff declared, upon a promiſſoty 
feme covert void. note made to a feme covert, and indorſed by 
r her to him; and on argument judgment was 
given for the defendant, the right being, in 
point of law, veſted in the huſband, and the 
wife having no power to diſpoſe of it. Connor 
. Martin; e 
Pede corert's A note payable to a fem? ſole, or order, who 


buy huſbend only. 
3 Rac, Abr. 610, huſband. 


notes indorſable afterwards marries, Can only be indorſed by the 


z9 Mod, 2460. f « Fally 
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« Falſly making, forging, or counterfeiting, 
or cauſing, oz. procuring, to be falſly made, 
« 9c, or willingly aiding, or aſſiſting, in the 
e falſe making any indorſement of any pro- 
« miſſory note for the payment of money, 
« with intention to defraud any perſon what- 
| « ſoever, or uttering, or publiſhing as true, 
« any falſe, &c. indorſement of a promiſſory 
« note, with intention, &c. knowing the ſame 
« to be falſe, &c, is felony, without benefit 
« of clergy.” 1 | 
The defendant was indicted for forging an To forge an in- 
indorſement of a note of eight hundred pounds, dorſcment of 2 
angry IS | : f promiſſory note, 
which indictment was preferred againſt him at death. 2 Geo. 11. 
Hick's Hall, and was afterwards removed up © 25; made Sen. 
; * . | petual by g Geo. 
by certiorari into this court: and now the at- IL c. 18. 
| torney-general moved, that it might be tried 
at the bar next term. He ſaid, this was not 
indeed a proſecution carried on by the direc- 
tion of the crown, but only "ſupported upon 33. 8826 
the expence of a private perſon. However, 
he mentioned two caſes, where the court had 
granted the hke motion with this, upon the 
application of the king's attorney. One was 
the caſe of the king and Ward; the other the 
caſe of the king and Johnſon. The attorney- 
general ſaid too, that ſtrictly this matter cannot 
be tried at the ſittings without his leave; for 
| every writ of 11ſt privs, in criminal caſes muſt 
be ſigned by him, to have his conſent. But 
the court ſaid, if the attorney had made this 
| motion in right of his office, at the inſtance of 
the crown, it was certainly demandable of 
right, though the trial was moved to be had 
in an iſſuable term. But here the attorney 
moves only as council, and therefore he can 
only apply to the court upon the ordinary cir- 
cumſtances, which theſe motions are granted 
[-- on, 
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tion, that would be required in that caſe. Ani 


the Houſe of Lords, which might influence 


he may very well refuſe it in proſecutions at 
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on, which are the length or difficulty of th 
caſe. And here, they ſaid, nothing of thj 
was pretended. The chief juſtice ſaid, he n. 
membered very well the rule for granting th 
trial at bar in that caſe of the king againſt Joy. 
ſon was founded upon the length of examing 


as to the caſe of he king and Ward, that pr, 
fecution was carried on by the direction of 


the court to have had the trial at the bar; and 
as to what the attorney ſaid about the writs of 
niſi prius being ſigned by him, the court ſaid, 


the inſtance of the crown; but it is never done 
in proſecutions of this nature, which are conſ- 
dered as the ſuits of private people, though 
the king's name ts made uſe of. Judge 
Probyn ſaid, that this was a forgery of : 
note of hand, and concerned public credit 
in general; and therefore he did not knoy 
but the conſequences of this caſe might make 
it ſomething diſtinguiſhable from others. How- 
ever, the motion was afterwards granted upon 
the attorney's ſaying, that he had ſince got 


the king's command to carry on this profecu- 


tion. The king v. Hales. 


4. Indorſor and Indor ſee. 


Thc innocent in- 1. U PON a caſe ſtated at nz prius, in an ac. 
orice of a Same tion by the plaintiff as indorſee of ſeveral pro- 


ing note can 

maintain no ac- 
tion againſt the 
drawer. 2 Stra 
1155. See Gilb 
Hiſt. and Pract 


of Chanc, 289. 


miſſory notes, it appeared that the notes were 

given by the defendant to one John Church, 

. for money by him knowingly advanced to the 

' defendant to game with at dice; and that 

Church indorſed them to the plaintiff for a ” 
al 


9 KA i. 2 „ — — — — — Le — 


- 


os 
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and valuable conſideration ; and that the plain- 

tiff was not privy to, or had any notice, that 

any part of the money for which the notes 

were given had been lent for the purpoſe of 

gaming. os 5 
Upon this a queſtion aroſe upon the ſtatute q 

Ann. c. 14. ſect. 1. which ſays, That all notes, 

% where the whole, or any part of the conſi- 

« deration, is money knowingly lent for game- 

„ing, ſhall be void to all intents and pur- 

e poſes whatſoever ;” Whether the plaintiff 

could maintain this action againſt the de- 

fendants? And after two arguments, the court 

were of opinion he could not, for it is mak- 

ing it of ſome uſe to the lender; if he can 

pay his own debts with it; and it will be a 

means to evade the act, being ſo very diffi- 

cult to prove notice on an indorſee. And 

though it will be ſome inconvenience to an 

innocent man, yet that will not be a ballance 

to thoſe on the other ſide : and the plaintiff is 

not without remedy, for he may ſue Church 

on his indorſement : and it 1s but the com- 

mon hazard of taking notes of infants or feme - 
coverts, As to what Holt ſaid in * Huſſey v. *Salk. 344, 356. 
Jacob, it was not the point adjudged ; and {175 
the chief juſtice ſaid, he had ſeen a report Mod. 96. Co- 
wherein notice was taken, that all the learned "ond Eggs 
part of the bar wondered at it. Bowyer v. Kb. 254, 259- 
Bampton, | EY | 

| If a promiſſory note be indorſed, and af- Indorſce may 
terwards Joſt, and paſſed, in way of trade, to a r 4 fe lol. 
third perſon, for a valuable conſideration, the 9 Mod. 47. 

| Indorſee may have trover for the note againſt 

| the third perſon. „ 

The third indorſee of a promiſſory note Noncuited for 

kept it from the firſt of November to the ſe his negleck in 

| X 3 # not demanding it 
venth of January, without receiving it of the of the drawer, 
| 1 maker Stra. 707. 
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Where a man has 
owned his hand 
to an indorſe- 
ment, he ſhall 
not ſet up a de- 
tence of forgery 
by ſimilitude. 2 
Stra. 1051. 


which he could not; and the plaintiff obtained 


Whether indor- 


lee giving draw- 


er time, diſcharg- 


es the indorſer. 
Poſtlethw. 261. 


plaintiff's attorney refuſed to give, but after. 


filed a bill in the Exchequer againſt Slaugbim, 


judgment: but, Slaughter proving inſolvent, 


John Lambert. 


let the defendant in to ſhew forgery by ſini. 


ſeemed inclined to allow proof of actual for. 


ant, who indorſed it to the plaintiff. The note 
was not payable till ſix months after date 
and, about a week after it became due, the 
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maker of the note: and in an action again 
the firſt indorſee, without notice, the plaintf 
was nonſuited for his neglect. Pepys v. $i 


The defendant was ſued as indorſor of; 
note; and it was proved, that a diſcounts 
ſent the note to the defendant, who looked 
on it, and ſaid it was his hand; and the not, 
which had ſome months to run, would be 
paid when due; the chief juſtice refuſed v 


litude of hands, ſince it would tend to deſtrg 
all negotiation of notes and hills. But þ; 


gery, if the defendant could have ſhewn i, 


a verdict. Cooper v. Le Blanc. 
One Slaughter, a clerk in the Exchequer, 

gave a promiſſory note to Gekiez Gekte indorſed 

it over to Webb, who indorſed it to the defend: 


plaintiff, by his attorney, demanded the mo- 
ney of Slaughter, who refuſed payment, and 
deſired ſome time of forbearance ; which the 


* ET n 1 — wes tos — pe — B35 — 


wards the plaintiff himſelf gave him a montl's 
time. This was in Auguſt laſt : and the month 
expiring before the beginning of Michaelmas 
term, the plaintiff, the firſt day of the term, 


which was as ſoon as he could be ſued by rev 
ſon of his priviledge; and on this bill obtained 


the plaintiff brought this action againſt Gra, 
the indorſor. The queſtion was, Whether, 
if che indorſee gives time to the drawer of tic 

note, 
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note, it does not diſcharge the indorſors. The 
chief juſtice ſaid, the time for the indorſee to 


demand the money of the drawer was ſettled 


to be a reaſonable time. A verdict was given 
for the plaintiff. . Creſſe and Gray. | 


Caſe by original in B. R. and declares 
againſt the * as indorſor of a pro- 


miſſory note; and after ſetting out the note 


and indorſement, he goes on, that, virtute inde, 
the defendant became chargeable with the pay - 
ment of the money, ſecundum tenorem, of the 


| indorſemenf. The defendant, upon oyer of the 
| original, pleads in abatement, that the charge 


againſt him ought, to be according to the 
tenour of the note, and not of the indorſe- 
ment. And Strange, pro def. inſiſted that it 


The charge 
againſt the indor- 
ſor may be laid 
ſecundum teno- 
rem of the in- 
dorſement, 
againſt the draw- 
er ſecundum te- 
norem bille, 
Stra. 478. 


might be, that the indorſement appointed the 


money to be paid at a different time from what 


is mentioned in the note; which are terms 
| that the indorſor cannot lay upon the party 


who made the note. Suppoſe the note be 5 
payable on the firſt of May, ſurely the party 


to whom it was given cannot ſay, I appoint 


the contents of this note to be paid to J. S. 


upon the firſt of April?” Or, if he ſhould, yet 


the other. will not be bound to pay it till 


May ; and if he is charged, according to the 
terms of the indorſement, his only remedy muſt 


| be, to traverſe the being charged otherwiſe than 


according to the tenor of the note. And as to the 


objection, that in counts upon promiſſory notes 
there is no occaſion to lay any expreſs aſſumpſit, 
and therefore the whole may be rejected. He 


anſwered, that where the pleader does not rely 
upon the firſt part of the caſe he makes, but 


of traverſing the laſt matter; as Lutw. 108. 
217 5 Sed, 


| goes on further, and alledges other matters; 
| he by that gives the other ſide an opportunity 
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| | Sed, per curiam, there is no occaſion to pt 
an aid of that objection here, where the ac. 
tion is againſt the indorſor, it is true he can. 
not lay a charge upon the giver of the nott 
in a manner different from the terms of it, 
but he may charge himſelf if he pleaſes, for 
every indorſement is the ſame as making 
new note; and if the note be payable on the 
firſt of May; and the indorſement appoints it 
to be on the firſt of April. As to the indorſot 
this is a promiſſory note payable on the firſt of 
April. If this was an action againſt the giver 
of the note, there might be more in the ob. 
jection. Reſpondes ouſter agard. Smalltvood y. 

Vernon. „ 
a 1 In an action by the indorſee of a promiſſory 
note is received note Againſt the indorſor, it appeared, the 
of ve fraver, plaintiff had after the indorſement received 
not liable to be part of the drawer of the note; and it wa 
dbb en. 2 or. held to be a taking upon himſelf to give the 
745 whole credit to the drawer of the note, and 
abſolutely diſcharged the indorſor ; ſo the plain- 

tiff was nonſuited. Kellock v. Robinſon. 

There muſt be a In an action againſt the indorſor of a pro- 


demand on the 


drawer of a note Miſſory note, the chief juſtice directed the 
before the indor- jury to find for the defendant, becauſe the 


. Suu. bab. 2 Plaintiff had not proved diligence to get the 
Stra 1887. Stra. money of the drawer ; being of the old opi- 


i „ 1 2 
Banu K. B. nion, that the indorſor only Warrants upon the 


206. Law of default of the drawer. Sderbottom v. Smith. 


bills 70. pl. 17. 5 ; 
contrary. * (Collins v. Buttler. N e 

If indorfor pas In an action upon a promiſſory note by the 
part of a note, 
demand on the 


drawer is not ne- that the defendant had paid part of the mo- 

87 Stra. ney; and chief juſtice Lee held that ſufficient 

= to diſpenſe with the proving a demand upon 
the maker of the note. Vaughan v. Fuller. 


Action 


indorſee againſt an indorſor, it was proved 
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9. Action on a promiſſory note againſt the in- 
—_— 1 Jos 
At trial, before chief juſtice Willes at Guild- whether à de- 
hall, it was doubted, whether the plaintiff 3 8 
ought not to prove a demand of the drawer fact to be left 
before the action brought; the matter on proof vo the jury. Co. 
was left to the jury, whether a demand was * 
. ads 
On motion for a new trial, judge Forteſcue 
mentioned the, caſe of Deviſe and Maſon, 
co. II. in Common Pleas ; wherein it was 
agreed by the court, that there ought to be 
a demand of the drawer, for the indorſor un- 
dertook conditionally only if the drawer did not 


Peel, if a note be forged, chief juſtice 
Holt held the indorſor liable though no de- 
A Mn 
| And indeed no demand can be, for when a 
note is forged there is no drawer. — 

So on a note payable to a man, or bearer, 
no demand need be from him to whom it is 
Soae payable. | - 
But a new trial was denied, for the evidence 
of the demand was left to the jury, who 
were the proper judges of that fact, and knew 
beſt the courſe of dealing. Pardo, verſus 
Fuller. 8 1 
= Aſump/it on promiſſory note by the defendant In an a ion a- 
to pay William Welch, or order, fifty pounds, . gte, m—_ 
for value received; that William Welch indorſed tiff need not l. 
it over to the plaintiff, in conſideration whereof. (ave of 
the defendant promiſed to pay to the plaintiff, e the defendant, | 
who, though often requeſted, refuſed, Sc. . 593: 

Defendant demurs, and ſhews, for. cauſe, 
that the declaration did not alledge notice to 
the defendant of the indorſement ; and re- 
lied on caſe 2 Mod. Ca. 43. Lawrence and 
Jacob; where, after verdi& and judgment for 

N the 
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the plaintiff, the judgment was reverſed i 
error for that cauſe; ſed non allocatur; for tha 


caſe is miſreported, for juſtice Forteſcue produce 


the paper book in that caſe, and ſaid, it wy 
paſch. 8 Geo. and that the judgment wy 
affirmed, and on the authority of that cat, 
and om the reaſon of the thing; for the d. 


fendant, by his demurrer, admits that, in con, 


ſideration of the premiſſes; viz. defendant; 
making the indorſable note, and the indorſing 


it to the plaintiff, the defendant aſſumed ty 


Pay the money according to the tenor of the 


norte. 5 


Indorſee of ad- 


miniſtrator may 
declare without 
profert of letters 
of adminiſtration 
2 Barn. Not. C 
P. 137. 2 Stra. 
1260. 


Judgment was given for the plaintiff by th 
whole court. Skip v. Hook. 

Action brought on promiſſory note, pay. 
able to A. B. or order, and indorſed to plaintif, 
by the adminiſtrator of A. B. demurrer v 
the declaration, and two cauſes aſſigned firf, 
that the plaintiff declared, without a profer 
in cur. of the letters of adminiſtration of A,B, 
and ſecondly, that it did not appear by whon 
the ſame was granted. A third objection ws 


taken at the bar; viz. that an executor, or 


adminiſtrator, cannot aſſign a promiſſory note, 
ſo as to give an indorſee an action in hi 
own name. The firſt and ſecond objections 
were oyer-ruled becauſe the letters of admin 
ſtration cannot be ſuppoſed to be in the cuſtody 
or power of the plaintiff, but of the adminiſtrs 
tor himſelf; and on trial it would be incum- 
bent on the plaintiff to ſhew the perſon who 
indorſed the note to him to be the proper at 
miniſtrator of A. B. V 
The third objection over. ruled, becauſe it 
has been the conſtant practice among mei 


chants for executors and adminiſtrators to iu 


dorſe both promiſſory notes and bills of &- 
change; and the court will enden, 


. . of wy == 7 
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adapt the rules of law to the, courſe of 
| trade; and is warranted 1n this opinion by the 
words of the ſtatute 3 and 4 Aun. c. g. ſect. 1. 
which ſays, that promiſſory notes are to be 
indorſed in like manner as bills of exchange. 

The equitable intereſt is veſted in the admini- 

ſtrator, who, before the ſtatute, might aſſign 

his equitable, and fince his legal, intereſt. * conyn. 313. 
* Moor againſt Manning, Mich. 5 Geo. in CG 
B. Held, that whoſoever has the abſolute pro- 

perty, may aſſign a note payable to order. 

judgment for plaintiff. Sons againſt Rawlinſon 

and another. 9 5 . 


6 


4. Venue. 


| RULE/o ſhew cauſe why the Venue ſhould e 3 
not be changed, was diſcharged, the declara- ation on a pro- 
| tion containing (inter alia) a count on a promiſ- Red. 
ſory note, plaintiff conſenting at the peril of a b. P. 30. 
| nonſuit, to give evidence on the promiſſory I C. 397% 
| note, * The Duke of Bedford againſt Bray. C. P. 119. See 
| +Evereſt v. Sanſum. I Ward v. Colclough 66. 
In an error upon a judgment in the court Barnard. k. B. 
| of Litchfield, Mr.“ Parker took two exceptions, 128. 
| one was to the firſt count, for its being upon a 
promiſſory note for value received, and yet no 
Venue laid where the value was received; the 
other was to the 2d count, for its being upon a 
computaſſet, and yet no Venue laid, where the 
leveral ztems of the account aroſe ; whereas, he 
laid, that was neceſſary to be ſet forth, in or- 
der that there might be a conſideration ſhewn 
tor this action. The firſt objection was eaſily 
got- over, becauſe it would have been a va- 
riance to have lain the note in any other way: 
and to the other, the court obſerved, that no- 
thing is neceſſary to be ſet forth in a declara- 

uon, but what is the cauſe of the action; and 
* Aſterwards carl of Macclesfield, 
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the cauſe of an action is that which is neceſ 
ſary to be produced in evidence upon a trial 
Now here he ſaid, the cauſe of action is the 
{tated account; and that is of itſelf a ſufficient 
conſideration to found an 2fſumpft upon, and 
the ſeveral items of it are of no manner of uſe 
in ſuch caſe upon this action: and judge Ry. 
nolds obſerved, that an account adjuſted doe 
not only carry with it a conſideration for a ney 
aſumpſit, but likewiſe extinguiſhes the remedy 
that lay upon the account before. Accordinghy 
they affirmed the judgment. Henry verſu 
Berklet.” | Yb» WO 


3. Evidence. 


Feidence aemit- A Judgment was obtained at law in an of 

„ ſump/it, upon an abſolute promiſſory note for 
duced before at fifty pounds againſt the plaintiff Snowball, who 
av. Bunb. 175. now brings his bill to be relieved, ſuggeſting 


the note was really agreed to be conditional; 


vi. That unleſs Ram's infurance foſe to * 


one hundred pounds per cent. I, the now 
« defendant, give you my word I will never 
trouble you for the money.” 
It was objected for the defendant, firſt 
That the plaintiff ought not to be permitted 
to enter into this evidence now, becauſe he 
Parol Proof to might have done it at law, either upon tht 
det of the in- general iſſue, or by pleading ſpecially. _ 
See Stra. 674, Secondly, That the plaintiff ought to gi 
Sel. Cal, of Evid. parol evidence to prove the intent of a note i 
wrnlng nnder. Band. oO TEETH 
But, per curiam, (dubitatante Eyre, chief bi 
ron) the plaintiff was permitted to go into thi 
evidence, and was relieved ; and baron Prin 
ſaid, he could not diſtinguiſh this cafe from that 
of lady Clarges verſus Williams in this court, 
on the twenticth of February, 1723. Snowballv, 


Ficaris. i 
A point 
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A point was reſerved at the fittings of 10% Indorfor's ac- 
prius, whether the proof of the indorſor af 2 poovledging tis 
| promiſſory note, his acknowledgment, that the 2 
name indorſed on the ſaid note was his hand 3 
writing, be ſufficient to prove the indorſement C, P. 317 . 
in an action brought by the plaintiff as 
| indorſee againſt defendant as drawer. The 
objection was, That no perſon's confeſſion 
but the defendant's himſelf, can be evidence, 
and the indorfor's hand mutt be proved. The 
objection was held good; and the verdict, as 
to the ſecond promiſe in the declaration, was 
| ordered to be vacated. Hemings againſt Ro- 

binſon. i ee | 
In aſſumpſit upon a promiſſory note, there After judgment 
was judgment by default; and on executing fe EY, 
a writ of inquiry, th intiff di . 
inquiry, the plaintiff did not produce nee not! 
the ſubſcribing witneſs, but offered other evi- og 
dence of its being the defendant's hand. And Fn 
the court held, this was ſufficient; for the 
| note being ſet out in the declaration, is ad- 

mitted, and the only uſe of producing it, is to 
lee whether any money is indorſed to be paid 
upon it. Bevis v. Liudſell. 
lnquiſition taken on a writ of inquiry of da- Indorſement on 
| mages ſet aſide, for want of the plaintiff's prov- fach mu be 
| ing a promiſſory note let forth in the declara N - 
tion, the plaintiff's attorney inſiſted, before ee 
* ſheriff and jury, that the note was admitted e 
| 10 the defendant's ſuffering judgment; and rg ys 
7; Jory found the ſum mentioned in the note 
3 l anden. 8 any proof; which was 

Pio 3 Ellis v. Wall. „ 
3 ion upon a promiſſory, note, there Subſcribing wit- 

dg a ſubſcribing witneſs, the chief juſtice w_ 
would not allow any other to prove the hand ted, Sel. Cal, of 
1 ſhewing where the witneſs was, * 
1 could not be produced; and this, on 

a general rule, that the law requires the beſt 
N 2 ; EVI» 


180 


Compariſon of 
hands is ſuſh- 
cient evidence, 
_ Gil, Law of 
Evid. 112. 


How far an in- 
junction is pro- 
per to be granted 
to ſtay the pro- 
ceedings in an 
action on a note. 
Barnard K. B. 
362. | 


but made him find ſecurity to account with 


the note does ſeem to relate to the ſame 


Powell. 5 | 


believed he had fully accounted. But whether, 


ſtay, was the queſtion. The chief baron dt: 
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evidence the thing is capable of. Seaward y 


The compariſon of hands is ſufficient e. 
dence of notes, without any other witneſſes wh 
ſaw the party write it. | nr 


6. Fhquity and Injunctions. 


THE defendant here was plaintiff in tw 
actions, one of which was upon a bond, the 
other upon a promiſſory note. The preſent 
plaintiff had upon this obtained an injunction, 
ſurmiſing an account, and now upon bill and 
anſwer, the caſe appeared to be, that ſome 
years ago the duke gave this bond to the 
defendant; and ſome time after, being colonel 
of the firit regiment of dragoons, ſold the 
agency of this regiment to the defendant, 


him for ſome profits concerning it. Soon 
after the duke reſigned his commiſſion, and 
the defendant upon this complaining, that he 
muſt be turned out, the duke gave him this 
promiſſory note. A ſum of five hundred 
pounds was borrowed upon the credit of it 
of one Liſle. The defendant acknowledged i 
his anſwer, that there was this account, but 


upon the whole matter, the injunction ſhould 


clared his opinion to be very clear, that, as to 
the action upon the bond, the injunction ought 
to be diſſolved, becaule the matter of account 
has no kind of relation towards it. As to the 
note, he thought that not ſo plain, becauſe 


at. « n — PLA n a « 


matter as the account. The account related 
to the agency, and fo does the note. Bu 


yet 
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yet, he ſaid, as nothing of this appears upon 
the face of the note, and as money has actually 


been lent upon 1t, as being a negotiable one, 
he inclined to be of opinion, that the injunc- 


tion ought to be diſſolved as to this action 


too. Baron Carter differed with him in opi- 
nion as to the ſecond point; but the two other 


barons agreed with him in both. However, 
upon the duke's offering to pay Mr. Liſle 
This five hundred pounds upon the note, the 


court ordered the injunction to ſtay as to this 


action. The duke of Montague and Bur- 


„„ 5 
Boheme was maſter of a veſſel, and Congreve 
and Barker were traders living at Waterford in 


Ireland. Congreve and Barker had dealings with 


Bobeme, and Boheme gave them a promiſſory 
note in a certain ſum of money. This note 
was indorſed to Porter, who was an agent for 


for, and be accountable to them for it. Porter 
and he recovered judgment in it. 


forth an account that Boheme had with Con- 
greve and Barker ; and praying an injunction 


appeared to be the purport before mentioned. 


NE A motion 


them in England. But the intent of this in- 
dorſement merely was, that Porter might re- 
cover the money which the note was given 


accordingly brought his action upon the note 
againſt Bobeme; bail was given in that action, 


to ſtay execution upon this judgment. Porter 
put in his anſwer, and by that anſwer the fact 


— 1 


How far there 
muſt be a very 
ſtrong equity ap- 
pearing to intitle 
plaintiff to an in- 
junction in caſe 
of a note. Bar- 
nard Ch. Rep. 


333. 


The preſent bill was brought by Boheme 
| againſt Porter, Congreve, and Barker, ſetting 


Congr eve and Barker were ſerved in Ireland 
with ſubpoenas to anſwer this bill; but they 
refuſed to put in an anſwer to it, and were ſerved 


with an attachment in Freland upon that ac- 
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A motion was now made, that the order 
might be diſcharged, whereby an injun&ion 
was granted till the coming in of the an. 
ſwers of the ſeveral defendants. On the 


other hand it was prayed that upon the fad 


appearing as they did on the anſwer which wy 
come in, the injunction might be continued to 


the hearing. 


Lord chancellor ſaid, It has been repreſented 
that the writing which Boheme ſigned, was 1 
bill of exchange, and that it was paid over 
into the hands of one who was only a factor 
or agent for Congreve and Barker. If this had 
been fo, there muſt have been a very ſtrong 
appearance of equity to have intitled the plain. 


tiff to an igjunction; though, in other ſort of 


caſes an injunction would be continued to 
the hearing without ſtaying for the anſwers of 


any ſuch defendants, who appear to live be. 


How far it will 
be an ingredient 


for continuing an 


injunction tl] 
the hearing, taat 
the note in queſ- 


tion ĩs a ſtale one. | 
Barker, Porter muſt be conſidered as a truſtee 


yond ſea : but in the preſent caſe this is only 
a promiſſory note, and not a bill of exchange, 
It is a note too given ſo long ago as 1736; 
which makes the caſe leſs favourable than if 
the note was given recently. This note wa 
ſent over to Porter to be made uſe of by him 
merely as a factor or agent for Congreve and 


for them; for tho? it is true, that there was an 
open account depending between him and them, 
and credit was given for that note, yet there 


was nothing done ſubſequent; by which that 
note was conſidered as his own. The perſons 


really intitled to the benefit of this note, live 


at Waterford in Ireland, a place that is within 


the king's dominions. They have beer ſerved 
with ſubpænas to anſwer this bill, and with 
attachments, for not putting in their anſwers; 
and bail has been given in this action, as this 
is ſo, it would be extremely hard that the in- 

| 3 junccion 
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junction ſhould not, at preſent, be continued. 
Howſoever, his lordſhip ſaid, that he would 
not now continue it to the hearing, but only 
till the anſwers of Congreve and Barker ſhould _ 
come in, and fo his lordſhip was pleaſed to' 
order accordingly. Boheme v. Perter. 


7. Stealing, Forging, and Lofing them. 


: - 
« Stealing or taking by robbery any promiſ- To ſteal notes 

« ſory ® notes for the payment of any money, Ile. 25, Kdt.. 
« being the property of any other perſon or made perpetual 
es perſons, or of any corporation, is felony of g Se. U. e. 
the {ame nature, and in the ſame degree, and 
« with or without benefit of clergy, in the 3 A de Elen 
« fame manner as it would have been, if the within this ſta- 
« offender had ſtolen, &c. any other goods „ 
« of the like value with the money due on the act mentions 
notes in the plu- 


«* ſuch notes, or ſecured thereby, and remain- ral number only, 


K 1 ; * for in the trial of 
ing unſatisfied. 88 


burn, upon the maiming act (22 and 23 Car. II c. 1.) the defendant, Coke, (inter alia) in 
his defence, ſays, That, by 1 Ed. 6. c. 12. Clergy is taken away from ſuch perſons as ſhall 
be convicted of ſtealing horſes, &c. (in the plural number) yet, ſo ſcrupulguſly did the 
Judges adhere to the letter of this law, that. there was forced to be another ſtatute made: 
viz, 2 and 3 Ed. VI. c. 33. to enact, that a perſon convicted of ſtealing One horſe, ſhould 
be ouſted of his clergy, in the ſame manner as if he had ſtolen Two. See the preamble 
(which my lord Coke ſays is the key wo the enacting part) of the ſtatute, and Dy, 99. pl. 
59, whereby what the ſaid defendant, Coke, obſerved, ſeems to be good law, | 


Falſly making, forging, or counterfeiting, To forge notes 
cc | . N death. Sect. 1 
or cauſing, or procuring, to be falſly made, of the aw ſta- 
“Sc. or willingly acting or aſſiſting in the tute. 5 
* falſe making, Sc. any promiſſory note for 
« the payment of money, with intention to 
* defraud any perſon whatſoever; or uttering, 
* or publiſhing, as true, any falſe, &c. pro- 
© miffory note, with intention, &c. knowing 
the ſame to be falſe, &c. is felony without 
benefit of clergy.” “?“ ES rg, 
If a promiſſory note be indorſed, and after- Notes tos. 
wards loſt, and paſſed in way of trade to a third Mod. 47. 


* 


Holt's Rep. 122, 
6 Mod. 147. 


When a note a 
good diſcharge of 
Show. 


a debt, 
155. 


Notes. 
eration, the indorſce 


may have trover for the note againſt the third 
perſon. 


Promiſlor 


perſon for a valuable con 


2 . W ben nad payment. 


THE defendant took up ſeveral goods of | 


the plaintiff, who ſent his ſervant with a bil 


to him for the money. The defendant orders 
the ſervant to write him a receipt in full of the 


bil, which he did; and thereupon he gave 
him a note upon a third perſon, payable in 
two months. T he matter ſent ſeveral times to 


could not get fight of him within the time; 
the party breaks, and all this appearing in evi. 


dence, and that the defendant went to ſea the 
next day after he gave the note; now this action 
was brought againſt the defendant for the 


money. 


Holt, chief juſtice. If a man gives a note 


upon a third perſon in payment, and the other 


takes it abſolutely in payment; yet, if the 


party giving it knew the third perſon to be 


breaking, or to be in a failing condition, and 
the receiver of the note uſes all reaſonable dili- 


gence to get payment, but cannot, this 13 3 
. fraud, and therefore no payment; and here 


was no laches in the plaintiff, for the party 


failed before the money was payable. The 


chief juſtice directed for the plaintiff. Popley v. 
Aſhley. 

A note drawn on A. to pay money for va- 
lue received is a good diſcharge of a debt, 


though the note be not paid, unleſs the cre- 
ditors return the bill in convenient time, p 
* Holt, chief juſtice, Darrach v. Savage. 


) 


The 
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The plaintiff was indebted to the defend- x4, car. Abr. 
ant upon two notes, and the defendant ob- 46. pl. 9. 
tained judgment at law againſt him for the 
money; and then deſiring the defendant's for- 
bearance, he told him, that if he would pro- 
cure one Defoy to give him his note for the 
money, he would accept of it, and acknowledge 
ſatisfaction on the judgment, and deliver up 
the plaintiff's notes: and being to go forth- 
with out of England, he left the plaintiff's notes 
with his agent here, to be exchanged for De- 
frys, in caſe the plaintiff procured them; and 
the plaintiff accordingly procured two notes, 
payable to the defendant, which he delivered 
to the defendant's agent, and took up his own 
notes; and the attorney at law ſtaid all further 
proceedings, but would not acknowledge ſa- 
tisfaction on the judgment, having no orders 
for it from his client; and before Defoy paid 
any of the money, he failed, and then the de- 
fendant proceeded at law on the judgment; 
whereupon the plaintiff brought this bill to 
be relieved, and ſuggeſted that he had dil- 
counted the money with Defoy, and made 
him ſatisfaction; but he made no proof of 
any ſuch thing; and therefore, at the hearing, 
bis bill was diſmiſſed by the maſter of the 
rolls ; and this decree was affirmed by my lord 
keeper on appeal. Grubarr v. Gairand. 


9. Of Matters nat reducible to any particular 
| Tas, = 1 


ON rule to ſhew cauſe why the plaintiff Hos fir the 


ſhou 1 | court will order 
mould not deliver up a note to one Avery, Ns Ike 


which note Avery had paid, a One of the livered up. 2 


indorſors. The chief juſtice ſaid, this was gerad K. B. 


| Proved to be a forged note in the court of Ex- 
chequer; 
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his, to which Mr. Strange agreed, but 
ſubmitted it, that Avery might, notwithſtang. 
ing, bring an action upon it againſt the othe 

indorſors. The court allowed this, and . 
cordingly made the rule abſolute. William 
and Seagrave. 


Scl. cal. of evid, It was held that a ocomilibity note cat 


20. not have ſuch a condition annexed to it 3 
will make it like a bond or eſcrow; for thx 
the delivery here is not eſſential, as in the cal 
of a bond. Anon. 


Stra. 6. In an action upon the caſe upon a pro. 


miſſory note, brought by the perſon to whom 

it was payable, the chief juſtice left the de. 

fendant in, to ſhew that it was delivered in th 

nature of an eſcror ; viz. as a reward, in caſe 

he procured the defendant to be reſtored to; 
office; which it being proved he did not effect, 
there was a verdict for the defendant. Peſt 
v. Auſtin. | 


tick rio woe; ; HPOBs. motion for an - imgnttion upon a 


2. S. eontrat Southſea contract. The caſe was that the plain. 


is a compoſition 


within + Ge 8 had given three notes for the pay.ment of 
© 35.8 wk . the money. It was inſiſted that this was 1 
1086. contract neither performed or compounded, 
Within the tae 7 Geo. and therefore ought 
to have been regiſtered: and Mr. Bootle, who 
moved it, endeavoured to diſtinguiſh this cal 
upon a note from that of a bond, (which had 
often been reſolved to be a performaace 0 
compoſition) for that the bond was a ſpecial 
which diſtinguiſned the contract; but a note 
is to be taken as part of the ſubſiſting con. 
tract: but the court, upon the firſt opening 
were clearly of opinion, that thoſe notes being 
for a leſs ſum, were a compoſition, and deni 
an injunction. Fatheringham verſus Mozaio © 

1 


A note 


„ „ »» erp „ ox Pr 
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Promiſſory Motes. 187 


A note was given upon a day, promiſing Note given by a 


| | „ bankrupt, paya- 
payment a year after. The perſon who gave yon” fue 


the note became a bankrupt after the note was day, is not dif- 
given, and before the day oſ payment; and . 
the queſtion was, Whether the bankrupt, be. 120. | 
ing diſcharged per ſtat. 3 Ann. and 5 Geo. 
this note was diſcharged ? And, per three ba- 
rons againſt Price, it is not. Long verſus 
CV e 

A fieri facias was brought, in the name Interlocutory p 
| of the attorney. general, againſt Sir John El- 8 
well, ſetting forth that there had an extent Bunb. 199. 
iſſued againſt Sir Matthew Kirwood; and an in- 

uiſition was taken thereon, which found Sir 
Jobn Ehwell indebted to Sir Matibeto Kirwood, 
by two promiſſory notes, one for one hundred 
and fifty pounds, and the other for one hundred 
pounds ; and prays that the defendant ſhould 
| ſhew cauſe why the crown ſhould not have ex- 

ecution for this debt. „ 

The defendant pleads, that he was not in- 
debted by theſe notes, or either of them, die 
inguiſitionis. The attorney general proved, only, 
Sir Jobn's hand to the notes. The defendant 
gave in evidence, that Kirwood, before he 
failed, brought an action on theſe notes, and 
obtained judgment by nil dicit; and that a 
writ of inquiry of damages iſſued, and was 
executed, and thereupon a final judgment 
was had; and therefore, that he could not 
be indebted on thole notes, becauſe they were 
5 8 in judgment, according to Higgins's 
caſe. - 

But it appeared, that although the interlocu- 
tory judgment was entered before the inquiſi- 
tion was taken upon the extent, yet the writ 
of inquiry and final judgment were not executed 
and obtained until a long while afterwards; 
for the inquiſition on the extent was upon the 
N twenty- 


Contempt. Stra. 


188 
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twenty- eighth of November, 5 Geo. the in. 
terlocutory judgment was before, but the writ 


of enquiry was not executed until the levent 
. of February, g Geo. 


Debts ore not 
bound till the 
teſte of the in- 
quiſition. 


Taking out exe - 


ceution againſt 


drawer and in- 
dorſor both, is a 


* 


And thereupon the lord chief baron Gilbert, 


who tried the cauſe, immediately directed the 


Jury tor find, as they did, for the crown, 


Nota, Firſt, By this plea it appears, that 
debts are not bound till the . of the inquif. 
tion. 

Secondly, That notes of hand are not merged 


by an interlocutory-judgment, .the debt not be- 


ing aſcertained before the writ of inquiry re 
turned, and final judgment entered thereon, 
The Attorney General and Sir Fohn Elwell. 
The plaintiff brought two actions upon x 
promiſſory note, one Againſt the drawer and 


another againſt the indorſor, and recovered in 
both. And now Weary moved, that they hav. 


ing tendered the principal in one, and the 


coſts in both, no execution might be taken 


out ; which. the court ordered accordingly, 
and faid, they would have laid the plaintiff by 


the heels. if he had taken out execution upon 


Whether a note 
given to a feme 
covert for money 
in her huſband's 
life-time, be aſ- 
ſets of the huſ- 
band, Bunb. 188. 


both. Windham verſus Wither. Idem verlus 
Trul. 1 

A man, as principal creditor, takes out 
adminiſtration to J. S. and prefers a bill 


againſt the widow, and alſo againſt B, for a 


diſcovery of the aſſets of the huſband. 

B, in his anſwer, inſiſts, he has no ake 
aſſets than five hundred pounds and one hun- 
dred pounds, which he ſubmits to the court, 
whether they are the huſband's aſſets or not. 

As to the five hundred pounds, he ſays, that 


he being a relation of the wife, and obſerving 


her to live in great ſtraights and difficulties, 


out of meer kindneſs and compaſſion, propoſed 
to give her ave hundred pounds to her own 
ſeparate 


__— PF a a fe a0S-a. "oo — ah oo ac — 


— 


1 


* 


Promiſlory Motes. 5 
ſeparate uſe, for her better ſupport and main- 


tenance, (but this, as appeared by the defend- 
ant's proofs, was without the huſband's pri- 


vity); and in order to make ſuch gift certain 


and ſure to her, he gave her a promiſſory 
note, dated on the fourth of February, 1707. 
« acknowledge to have received of Mary 


« Beverley five hundred pounds, to be laid 


cout upon the public funds, and for which I 
« promiſe to be zecoun table 
„%%% » <0 Rane; HOW.” 

As to the one hundred pounds, he ſays, 

that, in the year 1709, the wife delivered, and 


depoſited in his hands one hundred pounds, 
to be kept and ſecured by the defendant for 


her ſeparate uſe. 


He infifled alſo, that he frequently paid her 


ſums of money in her huſtand's life time, 
| and gave her cloaths, which he prayed an al- 


lowance for, out of the five hundred and one 


hundred pounds he ſubmitted to account, but 
whether to the widow or to the adminiſtrator 
| of the huſband, referred to the judgment of the 


court. | 
This cauſe came on to be heard on Thurſday 


the eleventh of February, 1724; and, per totam 


| curiam, lord chief juſtice Eyre, Price and Page 
only in. court) it was decreed, for the plaintiff, 


| that this note of five hundred and the one hun- 


dred pounds, ſhould be taken as part of .the 


| aſſets of the husband; but gave the defendant 


Burton allowance for what ſums he had ad- 
| vanced to the wife in her husband's life-time, 


in diſcharge of ſo much of the principal ſums - 
of five hundred and one hundred pounds; and 


| it appearing that he had made an advantage of 
| this money, they would not decree him to ac- 


count for the intereſt. Hodges v. Mary Beverley 
I 1, Bank, 


and Burton. 


* 


aw 


— 


During the con- 


tinuance of the 


Bank, no other 
company exceed- 
ing ſix, to bor- 


row money on 


bills payable at 
leſs than fix 


months. 6 Ann, 


c. 22, ſet. 9. 7 
Ann. c. 7. ſect. 
61. 3 Geo. c. 
3. ſect. 44. 

Forging Bank 
bills or notes, &c. 
death. 8 and 9 
W. III. c. 20. 
ſet. 36. One 
with lemon, juice 
takes out a re- 
ceipt written on 


the inſide of a, 
Bank note, but 


called an indorſe- 


ment, this held 


to be raſing an in- 
dorſement within 


this clauſe, 3 
Wil. Rep. 419. 


Stra. 18. . 

' Forging Bank 
bills or notes, &c. 
felony without 


| clergy. 11 Geo. 


e. I. ſect. 6. 


Bank, Cath, and Goldſmiths Notes, 


©*« FYURING the continuance of the Bank, fo 


be body politic, erected or to be erected, 
other than the ſaid Bank, nor any other perſons 
* united, or to be united in partnerſhip, ex- 
“ ceeding the number of fix perſons, ſhall in 
„ England borrow any ſums of money on their 
notes payable on demand, or in leſs than fir 
* months from the borrowing thereof.” 

* Forging or counterfeiting any ſealed 


* bank-bill made or given out in the named 


„the governor and company of the Bank d 
England, for the payment of any ſum d 
* money, or of any bank note of any for 
* whatſoever ſigned for the ſaid governor and 
company, or altering or eraſing any indork:- 
ment on any bank bill or note of any 
„ fort, ſhall be felony without benefit 0 
« clergy .“ 0 | 

If any perfon ſhall alter, forge, or cout 
« terfeit, any bank bill or bank note, made, 


cc 


Sc. or ſhall eraze, or alter, any ſuch bill ar 


note, or any indorſement thereupon; or {hal 
tender in payment, utter, vend, exchange, 


or barter, any ſuch altered, &c. bill, & 


or any eraſed, &c. bill, Sc. or the indork- 
ment thereupon, or demand to have tl 
* ſame exchanged, for ready money, by tic 
* ſaid governor and company, or their ſuccel 
* ſors, or any other perſon, knowing ſuch 2 

G. 


— 


cc 


* 


Goldſmiths Notes, | 191 
« Ce. ſo tendered, c. to be exchanged, c. 
« to be altered, Sc. and with intention to 
« defraud the ſaid governor, &c. ſuch perſon 
e ſhall ſuffer as in caſes of felony.” OO 
A bank bill, payable to A, or bearer, Trover for a 
being given to A, and loſt, was found by a junk bill will 
ſtranger, who transferred to C, for a valuable wn Railing ty. - 
conſideration. C got a new bill in his own bir ne- 
name; and by Holt, chief juſtice, A may have Salk. 126. 
S 77over againſt the ſtranger who found the bill; 
| fof he had no title, though the payment to 
him would have indemnified the Bank ; but A 
cannot have Trover againſt C, by reaſon of the 
| courſe of trade, which creates a property in the 
aſſignee or bearer. Anon. 5 
Soldſmiths bills are governed by the ſame No difference be- 
laws, as other bills of exchange and every in- Went Sud bit 
dorſement is a new bill, per Holt, chief juſtice. exchange. Salk. 
Hill verfus Lewis. Taſfel verſus Lewis. Han «cy 
The notes of -goldſmiths, whether. they be Cults 
| payable to order or to bearer, are always ac- ge 8 
counted among merchants as ready caſh, and ow. 206" 
not as bills of exchange. Taſſel verſus Lewis. 
A goldſmiths note to pay, is evidence of evidence. Salk. 
| his receiving money. Ford v. Hopkins, — Fs Se Jie. 
. The defendant, in each of theſe actions, at and 4 and s A: 
two of the clock in the afternoon, gave the © _. 
| plaintiffs, goldſmiths, notes in payment, which dry: Ne 3 
were tendered the next morning at nine, when nd tendering it 
the goldſmiths had a quarter of an hour before 2 w/o; 
| ſtopt payment. The chief juſtice directed 5 * bearing | 
| the juries, that the loſs ſhould fall upon the Salle, 58 OB 
defendants, there being no laches in the plain- 9 
| tiffs, who had demanded their money as ſoon 
as was uſual in the courſe of dealing, and 
| that the keeping the notes till the next morn- 
ing, could not be conftrued a giving new 
credit to the goldſmiths. And both juries 
found accordingly. Mocre v. Warren. Holme 
v. Barry, N - The 


* 


& 


192 1 Bank, Cach, and 
Goldfmith's  , The defendant paid the plaintiffs, yh 
notes left an® were the ſword-blade company, two goldſmich 
der to receive the notes, at three in the afternoon ; the. plaintif 
money, ant ta. ſervant, the next morning, leaves the note, 


ken upon a top, with the goldſmith, in order to have the my. 
mo ney ready for him, as he came back a cles. 
| taker of the ing; It being, as they proved, cuſtomary fo 
« >= the Bank, and the Sword-blade company, v 
NET ſend out their notes in the morning, and cl 
for their money, as their ſervant returned in 
the evening: and the goldſmith, upon receiy. 
ing the notes, always cancelled them, and got 
the money told out againſt the time it was 
uſually called for. The notes, in this caſe, 
were brought early in the morning, and re. 
ceived and cancelled: and between four and 
five in the afternoon, the ſervant that left them 
called again for the money, when the gold- 
ſmiths had juſt ſtopt payment: upon which 
the ſervant takes new notes of the ſame tenor 
and date with the cancelled ones he left in the 
morning: and becauſe the plaintiffs had done 
nothing but what was uſual, in leaving the 
notes inſtead of taking the money when he firlt 
called in the morning, the chief juſtice directed 
. the jury to find for the plaintiffs, which they 
did. Turner et al. v. Mead et al. + Hayward 

and the Bank of England. 


. : 


WEIL Bu Upon the ſeventeenth of September, be- 


+ 


time a gold. ing Saturday, about two o'clock in the after. 
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 (nth's note 


muſt be demand- NOON, Harriſon gave to Manwering, in pay: 
| &. stra. 508. ment, a note for one hundred pounds by Mit. 
ford and Martin, goldſmiths, dated the fifth of 
September, payable to Harriſon or order. The 
fame afternoon, Manwaring pays away the note 
to J. S. Mitford and Martin paid all Saturday 
and Monday; and on Tueſday morning, as 
ſoon as the ſhop was opened, and before any 
money paid, J. S. came and demanded the 
n . 8 mone/ 
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money, but Mitford and Martins ſtopt pay- 
ment: Manwaring paid back the money to 
J. S. and demanded it again of Harriſon, who 
refuſing to pay it, an action was brought. And 
on non aſſump/it the chief juſtice told the jury, 
that giving the note is not immediately pay- 
ment, unleſs the receiver does ſomething to 
make it ſo by neglecting to receive it in a rea- 
ſonable time; by which he gives credit to the 
maker of the note. He left it to them, whether 
there had been any neglect; and obſerved, 
that the note was payable to Harriſon, who 
had kept it eleven days, and probably would 
not have demanded it ſooner than Manwar- 
ing did, 1t appearing the gold{miths were in 
full credit all the while. The jury deſired they 
might find it ſpecially, and leave it to the 
court, whether there was a reaſonable time: 

| but the chief juſtice told them, they were 
judges of that : whereupon they found, for the 
defendant, and declared it as their opinion, 
that a perſon who did not demand a goldfmith's 
note in tro days, took the credit on himſelf, ,, _ 
7 v. Harriſon. * Hear and De Coſta. 1 2 Sta. 1175 
Eaſt-India Company v. Chitty. I Fletcher v. T 2 St. 1246. 
| Sandys. § Taſſel 5 Lewis. IA 2 verſus Bog CIO 


Vans, It. Ld. Raym. 
2 


An executor gave a legatee a bill on a goldſmith, but the legatee did not demand the 


ſame of the goldſmith z and the goldſmith breaks. It was held by the lord keeper, that 
the loſs ſhould be to the legatecs; but if he had demanded it in convenient time, and the 
| goldſmith had not paid it, but had broke, it would be no payment; but legatce might re- 


fort back to the executor for his legacy: and it was ſaid, in this caſe, that four or five 


days ſhould be 2 conveniet time for this purpoſe, 2 Freem. Rep. 247. See 2 Freem. 


257, where it was held, and admitted, that if a man receives a goldſmith's bill in pay. 


ment for money, and he that receives the bill never demands it in three or four days 
ume at the moſt, and afterwards the goldſmith breaks, that this negle& ſhall occaſion 


the loſs to fall upon the receiver; but if the goldſmith breaks in three days time, the loſs 


ſhall fall upon him who gave the bill for payment ; for although taking a goldimith's bill 
% Payment, prima facie, yet it is ſubject to that contingency, that the bill may be had 
if it be demanded in three days time; and that, the lord keeper ſaid, was the practice in 


Guild-hall when he practiſed there: but in this caſe the plaintiff was offered his choice 


a the goldſmith's ſhop, to have either his money or a bill; and he choſe a bill; and 
the next day the goldimith broke: and therefore the loſs falls not upon the party who paid 
| the money, but upon the plaintiff; for it was his own fault that he would not take his 
| Boney... Sce 2 Show. 296. 12 Mod. 208, 521. | 


O 1 | Caſe. 


194 Banz, Cath, and 


| Raym. 180, 181. Cuſtom, that if any merchant, or other trader, 


Bearer of a gcll- Caſe. The plaintiff declares, quod ine 
earer of a gold- : | 3 k 

{mith's note can- mercatores et alios negotiantes intra hoc regnun, 

not en there is, and time whereof, Sc. hath been 3 

make a bill or note in writing, by which he 

aſſumes to pay to any other perſon, or the bearer 

of the bill, ſuch a ſum of money, that then 

ſuch perſon, who makes ſuch note, is bound 

by it, to pay fuch ſum to ſuch perſon ty 

whom the note is made payable, or to the bearer 

thereof: then the plaintiff ſhews, that the de. 

fendant, Sedgwick, being a goldſmith, made 

note in writing, by which he promiſed to pay 

to one Maſon, or to the bearer thereof, one 

hundred pounds; that Maſon delivered the 

note to the plaintiff for one hundred pound; 

in value received; and that, for non-payment 

of this one hundred pounds by the defendant 

to the plaintiff upon demand, the plaintif 

brought this action againſt the defendant. Na 

_ efſumpfit pleaded, and verdict for the plaintif, 

And it was moved in arreſt of judgment, by 

ſerjeant Wright, that this action could not be 

brought in the name of the bearer, but it ought 

to be brought in the name of him to whom i 

was made payable. Quod fuit conceſſum per ci 

riam. For the difference is, where the note 

But if it be pay. Made payable to the party or order. In the 

able to order, the Jgtter caſe the indorſee has been allowed t 

'indorſce may ; > a 0 

bring an action. bring the action in his own name; for ther 

can be no great inconvenience, becauſe tht 

indorſement of the party muſt appear upon tie 

back of the note, or ſome other thing, ſuff- 

ciently intimating his aſſent ; but where it i 

_ payable to the party, or bearer, if the bear 

be allowed to bring the action in his own name, 

it may be very inconvenient; for then any one 

who finds the note by accident may bring the 

eee! Os 13:0, 
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action. And, though this laſt has been fre- 
quently attempted, it has never yet prevailed; 
and therefore, in a caſe in this court between 
Horton and Cogs *®, the goldſmith, this differ- 555 
Fence was taken and agreed; and the judgment: . 
there (being the fame caſe with this principal 
aſe) was arreſted; but the court faid that the 
bearer might bring the action in the name of 
him to whom the note was made payable; 
and judgment was arreſted ni, &c. and the 
fame point was reſolved between Hodges and 
Steward « 4 : but there it was reſolved, that the + galk. 123. 
indorſement to the bearer binds the party who, 
immediately indorſes it to him. The principal tin the indor- 
point was alſo reſolved between Eſcourt and be. 
Culworth. Nicholſon v. Sedgwick. © | 
If A buy a thing of B, and gives him ,, Mod. 5:7. 
a goldſmith's bill in payment, which vendor 
accepts without exception; if the goldſmith 
Ewas worth nothing, and A does not know it, 
It is a good payment. Secus, if A knew him 
to be in a failing condition, per Holt. Anon, 

If A owes B money, and he gives him 1 Mod. 531. 
a goldſmith's note in payment, the debt is 
not diſcharged till B receives the money, if 
there be not default in him that it was not 
paid; or if he does not at the receipt of the 
note give an acquittance for the debt to A, 
* Holt, chief juſtice. Vard verſus Sir Peter 

bann. 1 le, 
If A and B be two goldſmiths, and B gives yu 
2 note to C for one hundred pounds, A 
gets poſſeſſion of it, and brings it to B, and 
nakes a new note for it, giving up his former, 

t is no payment; per Holt, chief juſtice. 12 
Mod. g2r. Same caſe. . : 
| The court held, that a goldſmith's note is « Salk. 442- 
no payment, being _ paper, apd received 
* 2 con- 


| % 


196 Bank, Cach, and 


conditionally, if paid, and not otherwiſe, vid 
out an expreſs agreement to be taken as |, 


U 


Ward v. Evans. 


When a gold- A ſells goods to B, and B is to give 4 


ful be deemed bill in ſatisfaction. B is diſcharged, thoug 
8 oy the bill is never paid; for the bill is pay 
og 2 = ment; but otherwiſe a bill ſhould nog 
diſcharge a precedent debt or contract; by 

if part be received, it ſhall only be a i 

charge of the old debt for ſo much. Clark y, 

Mundall. . 


Mod. 60. 3 goldſmith's note Was given in part af 

payment on a Saturday, and not offered til 

the Monday following to the drawer, when 

the caſhier of the drawer cancelled the note, 

but not having money to pay it, gave: 

new note of the ſame date with the former, 

This is no new credit given to the drawer, but 

that the indorſor is ſtill liable. Mead verſu 
Caſwell. VVV 5 


Stealing gola- If any perſon ſhall ſteal, or take by rb 


ſmith's notes bery, any goldſmiths notes + for payment 
g. 25. Kc. . of money, being the property of any othe 


| made perpetual Herſon or perſons, or of any corporation, not 
19, withſtanding they are deemed in law choſen i 
| 4 See {e&, 1 of Action, it ſhall be deemed and conſtrued to be 


Stealing, forg- felony, of the ſame nature, and in the ſame 


4 1 - * 
A nes © degree, and with or without benefit of clergy, 


= notes.“ in the ſame manner it would have been if 
4 See ſect. 4 of the offender had ſtolen any other goods dt 
Bills of Ex- like value with the money due on fuch notes, 


change loft, 


« forged, and or ſecured thereby, and remaining unfall 


< ſtolen,” fed +... 


Equity, Eq. Cat, A note of one goldſmith was taken in 


Ar. 375, 376. by another goldſmith, who gave his note 


- for the ſame ſum, and ſent his dunner mr 
ny times for the money; but at length 
the goldſmith failed. The ſecond - gold{miti 

nt, „„ _ 


Goldfmiths Notes. 


vas decreed to pay the money, though his 
note given by him was for ſo much received 
on account; and that he had entered in the 
margin of the other note, whom he had received 
it of and ſo lord keeper affirmed a former de- 
cree made at the Rolls. Trowell v. Sir Stephen 
Evans. „ a _ 8 
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i. The Nature of them. 


3 Bac. Abr. 598 1, INS URIN& is, where a man, for a cer 
1 tain ſum, takes upon him the riſque that 
goods are to run in tranſportation from place 
to place; and this 2 or uſage, among 

merchants, when they make any adentures at 

ſea, to give a premium, or conſideration, to 
corporations erected for that purpoſe, or to 

particular perſons, who have, from ſuch cor. 

porations, or particular perſons, aſſurance of 

or upon ſhips, goods, or merchandize, adven- 

tured, or fome of them, at ſuch rates, or 

8 prices, as the parties aſſures; and the parties 
„ Thy it be no Aſſured can agree, hath prevailed time out of 
Hecialty, yer isa mind; and ſuch kind of contract, or dealing, 
ing of great cre- is commonly called a Policy of Aſſurance“ 
dit, and much Or Inſurance; and was at firſt introduced, that 


for the ſupport, 


conveniency, and a Merchant having a loſs might not be un- 
advantage of done, many bearing the burthen together, 
trade. Skin, 54. . . 

c. and has ſeveral times received the countenance 


3 ; : TE A 
1. By43Eliz.c. and ſanction of ſeveral acts of parliament 4. 
12, and 14 and 5 88 . 
15 Car. II. c. | ö | 14 
25, Commiſſion- 5 . | | BE 
ers were appointed for deciding of differences ariſing upon policies of inſurance, See; 
Inſt, 165. 4 Inft, 350. Styl. 166, 172, 173, 418. 2 Sid. 121. Show. 396. © Þy 


% 4 and s W. and M. c. 15. ſect. 14, Every perſon who ſhall inſure, or be inſured, an 
& um updn any goods imported from foreign parts, without paying cuſtom, or ef 21 


« nrobihites 


Jnſurances, „„ 
4 prohibited goods whatſoever, ſhall forfeit five hundred pounds, If any inſurer will diſ- 
. cover, he ſhall keep the premium, and be diſcharged of all penalties, and ſhall have the 
« penalty laid on the perſon making ſuch inſurance, If the infured diſcover, he ſhall have 
« back his premium, half the penalty, and be diſcharged, See Mol. b. 2. c. 7. ſect. 
«K 1 15. | ö 
| Ks Lan, c. 6. ſect. 57. 10 Ann. c. 26. ſect. 109. It is five hundred pounds penalty ' 
to erect an office of inſurance for births, marriages, chriſtnings, and ſervice, and one hun- 
dred pounds penalty for an old office making new inſurance. 4 


0 — 


By 10 Ann. c. 26. ſect, 68, 69, 70, 71, 72, an additional ſtamp duty of two ſhillings 
| and four pence is laid on all policies of inſurance made within the bills of mortality, under 
penalty of five pounds counterfeiting the ſtamp, vending, or uſing a counterfeit ſtamp on 2 
policy, knowingly, 15 felony without clergy, _ 5 
By 4. Geo. c. 12. ſect. 3. If any owner of, or captain, maſter, mariner, or other officer 
belonging to any ſhip, ſhall willingly caſt away, burn, or otherwiſe deſtroy the ſhip, or di- 
rect, or procure, the ſame to be done, to the prejudice of any perſon that ſhall underwrite 
any 1 f of inſurance thereon, or of any merchant who ſhall load goods thereon, he ſhall 
ſuffer death. | | 
By 6 Geo. c. 18. ſect. 1. His majeſty is enabled to grant two charters for erecting two 
corporations for inſuring ſhipping and lending money on bottomry, which arc now called the 
Royal Exchange Aſſurance and the London Aſſurance; which corporations are to have 
perpetual ſucceſſion, ſubject to redemption, or power of revocation, as is here undermenti- 
| oned; the corporation to have liberty to chuſe their governors, directors, officers, and 
| ſervants, as ſhould be preſcribed in the charters z governors and directors to continue for 
three years, to have a ſeal, and be capable to purchaſe land not exceeding one thouſand 
pounds per annum, and may ſue and be ſued in their corporate capacity, | 

By ſect. 2. Each corporation to pay into the Exchequer three hundred thouſand pounds to- 
wards diſcharging the debts of the civil government. \ ; 
By ſet, 5, 6, 7, Each to raiſe ſuch ſum as his majeſty ſhould direct, not exceeding one 
million, five hundred thouſand pounds, for paying the fix hundred thouſand pounds, and to 
enable them to pay loſſes and lend money on bottomry and government ſecurities; 
| which money is to be raifed in general courts, by taking ſubſcriptions, or by calls; and 

may be ſold for that purpoſe ; and perſons refuſing calls to pay eight pounds per cent. 
intereſt. | | 

By ſect. 8, May take up money to advance on parliamentary ſecurities ,  _. . 

By ſect. 9, 10, Stock transferrable, deviſable, as perſonal eſtate, not to be taxed, Go- 
rernors, directors, &c. may be members of parliament, but not to be bankrupt on account 
of ſuch ſtock. BE 39, | | ; 

By ſect. 11, To have power to make by-laws, as per charters, 5 

By ſect. 12, No corporation, or partnerſhip, to inſure ſhips, or lend money on bottomry, 
on penalty of forfeiting the money aſſured, and the policy to be void, and in caſe of bottomry 
the ſecurity to be void, and the contract to be uſurious, - © * | 

By ſect. 13, Forging their common ſeal, or policies, felony without clergy, 

By ſet, 14, None to be goyernors, &c. or have ſtock in both corporations. | 

By ſect. 15. The parliament, at any time within thirty-one years, from the date of the 
charters upon three years notice in the London Gazette, and fixed upon the Royal Exchange, 
and payment of three hundred thouſand pounds to each corporation, may then, and not 
* till then, void the ſaid corporations. 5 = 

By ſect. 16, 17, If after thirty-one years, the king ſhall adjudge the continuance of the 
aid corporations to be hurtful or inconvenient to the public, he may, by letters patent, 
void the fame without any inquiſition or ſcire facias; in which caſe the like powers ſhall 
never be grantable again. | . 

By ſect. 26, South-Sca and Eaſt-India companics may advance money on bottomry to 
their captains; &c. : | | 
By / Geo. c. 27. ſet, 26, The corporation called-the London Aſſurance, having paid 
into the Exchequer one hundred and eleven thouſand, two hundred and fifty pounds, in 
part of three hundred thouſand pounds; and having covenanted to pay thirty-eight thouſand, - 
ſeven hundred, and fifty pounds, the farther part thereof in three months; and the cor- 
poration, called the Royal Exchange Aſſurance, having done the like, the reſidue of the ſaid 
ſums, amounting together to three hundred thouſand pounds, ſhall be releaſed. 


04 By 
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By 8 Ceo. c. 15. ſect. 25, The Royal Exchange Aſſurance and the I. ondon At 
ſurance are ſubjected to pay double damages, beſides coſts, if the plaintiff ſhall recover apainſ 
them only ſingle damages and coſts, | | 

By 11 Geo. c. 29. ſect. 6, The offenders mentioned in 4 Geo, c. 12, are excluded clery, 
| By 11 Geo. c. 30. ſect. 43, On all actions of debt againſt either of the corporatia, 
called the Royal Exchange Aſſurance and the London Aſſurance, upon any policies under the 
common ſeal, for the aſſuring of any ſhips or merchandizes at ſea, or going to ſea, it hall be 
awful for the ſaid corporation to plead generally, that they owe nothing to the plaintiff; | 


and in all actions of covenant againſt either of the ſaid corporations, upon any policy uni 


the common ſeal, for aſſuring any ſhip or merchandizes at ſea, or going to ſea, it ſhall de 
awful for each of the corporations to plead generylly, that they have not- broke the cou. 
nant in ſuch policy contained; and, if thereupon iſſue be joined, it ſhall be lawful for the 
Jury to give ſuch part only of the ſum demanded, if it be an action of debt, or ſo much 
in damage, if it be an action of covenant, as ſhall appear upon the evidence, that the 
_ plaintiff ought in juſtice to have. 55 e Ss 
Bj ſe. 44, When any veſſel, or merchandizes, .ſhall be inſured, a policy duly ſtamped 
Mall be iflued, or made out, within three days at fartheſt 3 and the inſurer neglecting ij 
make out ſuch policy, ſhall forfeit one hundred pounds, to be recovered and divided, as other 
penalties may be, by the laws relating to the ſtamp duties; and all promiſſory nates 
for aſſurance of ſhips or .merchandizes at ſea, or going to. ſea, are declared void. | 


Gen. Treat. f 2, If a ſhip be inſured from the port of 
Goods left after London to Cadiz, and, before the ſhip break 


the owner has ground, takes fire and. is burnt, the affurer,, - 
taken them from D ) 


che ſhip into a in ſuch caſe, ſhall not anſwer, for the adven- 
lighter, is no ture begun not till the ſhip was gone from the 
charge on the in- | . 

ſurer. 2 Stra. port of London; but if the words had been af 
2036. 3 and from the port of London, there they would, 
Ibid. 690. In- upon ſuch a misfortune, have been made l. 
ſurer 18 liable N able 2 eee 85 855 ; 
where ſhip goes : EE | a | 
back to perform quarantine. Ibid, 1243. A ſhip never heard of is preſumed to be founder 
at ſea, Ibid, 1119. | | Tos 


Gen. Treat. of 3. If the party. who cauſed the inſurance to 


Trade. 70. 


be made, actually ſaw the ſhip wrecked, or 
had certain intelligence of it, ſuch ſubſcription 
will not be obligatory, for the ſame ſhall be ac- * 
| counted a meer fraud. | 

Gen, Treat. of So, likewiſe, if the aſſured, having a rotten 
Trade. 70, 71. veſſel, ſhall inſure upon the ſame more than ſhe 
is worth, and afterwards gave order that going 
out of the port the ſhip ſhould be ſunk, or 
wrecked, this will be adjudged fraudulent and 

5 not oblige the inſurer to anſwer. 
Gen. Treat. of A veſſel being come home in her voyage 
Trad. 71, J. laden, the owners and maſter agreed together 
to fell the treighters goods privately, and then 


* 
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to go ſome ſmall diſtance out to ſea, and there e 
to fink the ſhip, and pretend ſhe ſtruck and 
foundered by extremity of weather. This be- 
ing ſo contrived, the owners make a policy of 
inſurance on the veſſel. The goods were after- 
wards ſold, and the maſter, with his own 
hands made a hole in the bottom of the ſhip 
| with an iron crow, and conveyed himſelf and 
mariners a-ſhore, the ſhip being in a ſin tk 
ing condition. The maſter hereupon ſent ad. 
vice of the loſs to the owners, who boldly de- 
manded the money inſured, and brought an 
action for the ſame; but before this cauſe came 
to a trial, the merchant that freighted the 
veſſel commenced his action of trover for the 
| goods againſt the owners, and therein the fraud 
was detected, and judgment given for the plain- 
tif, the merchant; alſo with this intimation, 
that if the owners proceeded in their action on 
the inſurance, they muſt expect, that their 
practice and fraud would totally poiſon it; ſo 
they went no farther, on 


If goods be inſured as the goods\of an ally, 8 


when they are the goods of an enechy, it is a 
fraud, and the inſurance not good. | 
A inſured a ſhip in which he had no in- 10 Mod. 99+ 


| tereſt, but with the words intereſt or no intereſt, When an au- 
rance 1s intereſt 


The ſhip was taken by the enemy, and in their or no interet, 


poſſeſſion for nine days; but before it was car- ne plaintiff bas 
ned infra praſidia, it was retaken by an Engliſh provehis intereſt, 
man of war. The queſtion was, Whether this Sanne defendant 
was ſuch a taking as to enable the plaintiff to it. Comyn. 360. 
recover the ſum inſured ? The cauſe was ar- Ong br u zu. 


tereſt or no inte- 


gued by civilians on both ſides, and the court reſt, a recapture, 


0 being in an 
ſeemed to be of opinion for the defendant. my pen, 


They thought the finding by the verdict, that upon . ec 


the plaintiff had no intereſt in the ſhip would 1250. Same up- 


make no difference: firſt, becauſe they never en a ranſom. 1b, 
; Id b 7 | bl | | „ ſ See 2 Stra, 1243. 


bona not the freightor, 


_ Jnſurances, & 
is liable for a Bona fide, or 2 wagerer, than to one that in. 
bos of gold ſent ſured bona fide: ſecondly, becauſe to make: 
by the ſhip. 2 *.: ; : "0s 
Stra, 1251. different interpretation of this deed from why 
I is commonly put upon policies of inſuranc 
would be to run counter to the deſigns gf 
the parties who have made uſe of the fame 
words that are uſed in ſuch policies; who 
have expreſly provided for this very caſe by 
thoſe words intereſt or no intereſt, which ſig. 
+. _. .nify nothing at all, unleſs the ſame loſs intitle 
do a recovery: where the inſurer has no intereſt, 
and where he has: and they held it to be vey 
plain, that the property was not altered by the 
taking. It was directed to be argued the next 
term by common lawyers. Ae vedo v. Can. 
bridge. 3 1 
Salle 144. » A ſhip inſured was in her voyage ſeized by 
Id. Raym. 840. the government, and turned into a fire-ſhip, 
5 The queſtion was, Whether the inſurers were 
liable? Holt, chief juſtice, thought it was 
within the word Detention; but the cauſe was 
referred. Anon. | 


2. Baratry and Deviation. 


Baratry, hat. BARATRY, in marine commerce, figni- 
| Sara. fies the ſtealing, embezzling, or any other ways 
1 altering of merchandizes, by the maſter or 
\j ſhip's company; and, in general, all the tricks, 
trauds, or male practices, which they pretty 
= - | often uſe, in order to defraud the owner of 
| the ſhip's cargo, or other perſons concerned in 
| 
Sienification o Inſurance was againſt the perils of the ſea, 
the word Baratry winds, pirates, and baratry of the maſter. It 
Aan 21. was found, by verdict, that the ſhip was loſt 
Ld. Raym. 1349. per fraudem et neligentiam magiſtri. The court 


Stra. 581. : 
Where a maſter held, that every neglect of the maſter is 


Q-viates for the not 
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not within this policy: and if he run away with benefit of his 
the ſhip, or embezzte the goods, the merchant bins, gg ; 
| may have an action againſt him, but yer he may be a breach 
may provide againſt it in another manner; viz. 803. 1773. if 
by inſuring his ſhip and godds to ſecure himſelf themarinentorce 

, 3 the maſter to re- 
againſt ſuch acts of baratry ; for it is reaſona- tur, it is not 
ble that merchants, who venture a large ſhare brat. 2 Ln 
of their ſtocks, ſhould ſecure themſelves in what ont of + ſkip 
| manner they think proper againſt the baratry gan be gvilty of 
of the maſter, and all other frauds ; and this Pole he. DiR. 
muſt be intended a fraud in the maſter, and 
not a bare neglect; fo that this breach is well 
aſſigned ; it being a general rule that it may 
be aſſigned in as general words as a covenant 
is: and if it had been aſſigned per baracterium 
nagiſtri, it had been good; but it is not neceſ- 
ſary to aſſign it in the very words of the cove- 
nant, for it is ſufficient it is aſſigned in the ſenſe. 

And they all agreed, that fraud is baratry tho? 
negligence might not. So the judgment was 
affirmed. Knight v. Cambridge. e 

Caſe upon a policy which was to inſure the muſt beconfirued 
" William galley in a voyage from Bremen to the nyc 
port of London, warranted to depart with con- intention todevi- 
voy, The caſe was, the galley ſet fail from gra oder. 


Bremen under convoy of a Dutch man of Jeng ns 2 Stra. 


. 


— 
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to the Elb, where they were joined with r 


Ok Þ | | LWO mariners force 
other Dutch men of war, and ſeveral Dutch an 9s wk 4 
W 1 6 | a ad 3 turn, it is no de- 
Engliſh merchant ſhips, whence they failed: to ation: 2 Sta. 
the Texel, where they found a ſquadron of 1264: Where the 


maſter deviates 


Enghiſh men of war, and an admiral: after a for the benefit of 


ſtay of nine weeks, they ſet out from the Texel, bis owners, is 
and the galley was ſeparated in a ſtorm, and of coatratt. 2 
taken by a French privateer, and taken again aer 117 e 
by a Dutch pr wateer, and paid eighty pounds inſurance a da- 
falvage : and it was ruled, per Holt, chief juſ- - ypens, 


. ˖ | , and afterwards in 
ice, that the voyage ought to be according to the fame voyage 
the uſage, and that their going to the Eh, che afloret al 
though in fact out of the Way, was no devia- recover for what 
733. | . happened befgre 
| tion; the deviation, for 

dhe policy is diſ- 
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charged from the tion; for, till after the year 1703, there wy 


© -. maſter. 2 Salk, 


time of the devi- , . | 
ation only. See NO convoy for ſhips directly from Bremen to 


Show 129. Sake London, and the plaintiff had a verdict. Bun 
Nam. 840. v. Gonſales. e 
Cele de 1a Ma. In Caſe of deviation, the inſurers are not 
rine, 145, 146. bound to return the premium, becauſe they 
have begun to run a riſque, | 
po ppg Port Action ON A policy of inſurance. 'The de. 


with convoy, fendant pleaded non aſſumpſit, and the ju 


mall be intended ft . . . . | 
Len be intended found the policy, by which inſurers undertoo 


ful default of the againſt perils at ſea, pirates, enemies, &. 


403. Show, 526, from London to Venice, warranted to depart 


| Carth. 216, 217. With convoy. Et, per cur. the words, war- 


21 ranted to depart with convoy,“ mean only, 


fails with the that he will leave the port and fail with the 


ö v th 'h - N f . 2 A 
Laer by the wen. CONVOY, Without any wilful default in the 


ther from taking maſter : therefore if, by default of the maſter, 


failing orders, de- Rat f 
parts with con- the ſhip is ſeparated and taken, the inſurers 
voy. 2 Stra.125%, are not liable; but if there be no default, the 
warranted to de- Maſter having done all that could be done, 


art with convoy hin 1 r. | G 
pr Ine conn and the ſhip 1s ſeparated and taken by the ene 


| Her voyage, du- mies, the inſurers are liable: fo, if the ſhip 
Ans her way te be loſt by ſtreſs of weather, for they inſure 


the general ren- . : | | 
dezvous. 2 Stra. ABaInft theſe by their own agreement. Jeferin 


128 5. Sec Mer- 
cat. Rediviv. 277. V. Legendra. 


A policy avoided by a fkirmiſn at fea, Set. Caf. of Evid. 91. 


320. Salk. 443- back again by fraud, this had been no de- 
Mol. B. 2. c. 7. 


bect. 12. 10h od. Parture within the intention of the agreement: 


287. See Lex A d 1 Was 4 | 
Meat, Rederi and 1t admitted and agreed, that, by the 


. cuſtom of merchants, theſe words (warranted 


to depart with convoy) are the words of the 
aſſured, and not of the aſſurer; and that the 
aſſured is to find the convoy: and it was held 
by Het, and the greater part of the court, that 
though the words were only to depart with 
convoy, yet they extend to ſail with _ 


—— - » _— 


Maninzof wort The word Depart is only terminus aquo. If 
Mod, Ga. + Le, the ſhip had departed from London, and came 


+ 3 


Jnſurances, 
all the voyage: but the ſeparation being by 
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tempeſt at firſt, and the convoy and ſhip ne- | 
ver meeting afterwards, and he uling his en- 


deavour to meet with the convoy, and to go 
with it the reſt of the voyage, and being again 
driven back by tempeſt, and taken by pirates, 
| though the convoy remained all the time at 


Torbay, this ſhall not be ſuch negle& in the 


convoy as ſhall diſcharge the inſurer, who 
might have ſtayed at Foy, where he was driven, 


till the convoy came to him; and therefore gave 


judgment for the plaintiff, 5 | 
JI. S. having a doubtful account of his ſhi 

that was at ſea, viz. that a ſhip, deſcribed 
like his, was taken, inſured her without infor- 
mation to the inſurers of what he had heard, 
either as to the hazard or circumſtances, which 
might induce him to believe that his ſhip was 
in great danger, if not actually loſt. The 
inſurers bring a bill for an injunction, and to 
be relieved. And Lord Macclesfield decreed 
the policy to be delivered up with coſts, but 
the premium to be paid back and allowed out 
of the coſts. And his lordſhip ſaid, that the 
infured had not dealt fairly with the inſurers ; 
that he ought to have diſcloſed to them what 


P What conceal- 
ment of circum- 


ſtances, or miſ- 
information, &c. 
avoids a policy. 
2. Wms. Rep. 
170. 2. Eq. Caf. 
Abr. 635. 
Concealing on 
information of 
danger avoids a 
policy, tho* the 
toſs does not ap- 
pear by ſuch 
danger, 2 Stra. 
1183. See Laws 
of bills, &c. 195. 
pl. 3, to 205. 
and 200. pl. = 


intelligence he had of the ſhip's being in 


danger, and which might induce at leaſt, to fear 
that it was loſt, though he had no certain ac- 
count; for, if this had been diſcovered, it is 
impoſſible to think, that the inſurers would have 
inſured the ſhip at ſo ſmall a premium as they 
have done; but either would not have inſured 
it at all, or would have inſiſted on a larger 
premium; ſo that the concealment of this in- 


deret. 


-” policy 


telligence is a fraud. De Coſta verſus Scan- 
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Skin. 54, 58. 


See 2 Salk. 445. 
Show. 323, 326. 
where this caſe 
is denied to be 


law by Holt, 
chief juſtice, 


2 


Inturances. 
A policy of aſſurance was drawn from 4+. 
angel to. Leghorn, and afſumpfit being brought 
upon it, the defendant faid, that the agree. 
ment before the ſubſcription was, that the ad. 
venture ſhould begin but from the Deum 
but this agreement was not put into writing, 


This being but a meer parol agreement, may 


be altered or diſcharged by agreement by pz. 


rol; but without it be put in writing, it ſhall 


be taken that the policy ſpeaks the minds of 


the parties; for policies are things well knom, 


and go as far as trade goes; and to ſuffer 


them to be defeated by agreements not appear- 


ing, is to leſſen their credit, and to make 


them of no value, which yet are counte- 


nanced by two ſeveral acts of parliament. 


That the party may as well fay, he is to 


. the bill had been negotiated ; for, though 
neither of them re ſpecialties, yet they art 


have ten guineas premium though the policy 
ſays but three, as to ſay he inſured but from 
ſuch a place; viz. the Downs ; when the po- 
licy ſays it was from Archangel {© 

Pemberton ſaid, that policies were facred 
things, and that,a merchant ſhould no more 
be allowed to go from what he had ſubſcribed 
in them, than he that ſubſcribes a bill of ex- 
change porn at ſuch a day, ſhall be allowed 
to go from it, and ſay it was agreed to be 
upon a .condition. &c. when it may be that 


of great credit, and very much for the ſup- 


port, conveniency, and advantage of trade, 


12 Mode-325. 


inſurers. Anon. 


part owners may change the 


Kawvies v. Sir Robert Knightly. TT 
If a ſhip be inſured under ws, Gown J. S. the 
captain without 

notice to inſurers; quære tamen; for it might 
be the confidence and knowledge of the cap- 
tain that might be an encouragement to the 
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On a policy of inſurance on goods by agree- 2 Vern. 716. 
ment valued at ſix hundred pounds, and the 
jnſured not to be obliged 40 prove any intereſt, 
lord chancellor ordered the defendant to diſ- 
cover what goods he put on board; for altho” 
the defendant offered to renounce all intereſt to - 4 
the inſurers, yet referred it to a maſter. to ; 
examine the value of the goods inſured, and | 
to deduct it out of the value or ſum of ſix 
hundred pounds, at which the goods were 
valued by agreement. Pypre v. Farr, 

If the policy of aſſurance run until the ſhip Skin. 243. 
ſhall have ended, and be diſcharged her voyage, 
artival at the port to which ſhe is bound, is 
not a diſcharge until ſhe is unladed. Anon. 

If a ſhip be infured from London to LC Cs 
and a blank be left by the lader to prevent her a. 1. * 
| ſurprize by the enemy. In her voyage ſhe hap- 
pens to be caſt away, and though there be pri- 
vate inſtructions for her port, yet the aſſured 
| muſt fit down by the loſs by reaſon of the 
uncertainty ; fo, in caſe a blank be left in the 
policy for the value of the ſhip or lading, if 
a loſs happens, and there be not words to ſup- 
2 the aſſured may endanger the 
E | 0 
he policies now a-days are ſo large, that 31 J. B. 2. e. 1 
almoſt all thoſe curious queſtions that former fed. 7. That 
| ages, and the civilians according to the law „ 
marine, nay and the common lawyers too, might be ſecured 
have controverted, are now out of debate. ay neo. x 
Scarce any misfortune that can happen, or pro- forms by the 
| viſion to be made, but the ſame is taken care merchant p. 


merchant propo- + 


for in the policies that are now uſed; for they ed to himſelf 
certain gain, by - 


| inſure againſt heaven and earth, ſtreſs of wea- their taking up- 


ther 2114 1 3 | — on themſelves i 
, ſtorms, enemies, pirates, rovers, Sc. or en. 1 + 


whatever detriment ſhall happen or come to caſe an accident || 


the rh; . . 74. ſihnould happen to 
the thing inſured, Sc. is provided for. 3 


through ſtreſs of weather. Liv. B. 2. c. 25. In the name of danger, againſt which inſu- 

lande is made, every caſe that can happen on the ſea, by tempeſt, enemies, thieves, repriſals, 

as they call arreſts, and other methods uſed and not uſed, without the fraud and default of 
contracting parties, or of the owaerof the merchandize or thip, Orot, de Jur. Holl. p. 24. 
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which always contains theſe words, “ Of the 


If there be 
thieves on ſhip- 
board within 
themſelves, the 
maſterof the ſhip 


33 to anſwer for ; 


that, and not the 
inſurer, tho? the 
words of the po- 
licy inſure againſt 
lo ſſes by thieves, 
yet they are to 
de intended aſ- 
ſailing thieves, 
Mal. Lex Merca- 
tor. 19. 


if the goods were at the time of lading unlay- 


Mal. Lex. Merc. 
117. 


ther if ſuch goods be lawfully ſeized as proki. 
bited goods, the inſurer ought to anſwer. | 


ASnturances. 
If prohibited goods are laden aboard, and 
the merchant inſures upon the general policy, 


„ ſeas, men of war, fire, enemies, pirates 
e rovers, thieves, jetteſons, letters of man, 
and countermart, arreſts, reſtraints, and de. 
e tainments of kings and princes, and al 
ce other perſons, barratry K the maſter and 
* mariners, and of all other perils, loſſes, and 
* misfortunes, whatſoever they be, and hoy. 
ever they ſhall happen to come, to the hun 
* and detriment of the goods and merchar- 
e dize, or any part or parcel thereof,” whe. 


is conceived they ought not; and the diff 
rence hath been taken, where goods are lau- 
ful at the time of lading to be imported into 
that country which they are conſigned for: 
but by matter, ex poſt facto, after the lading, 
they become unlawful, and after arrival are 
ſeized, there the aſſurers muſt anſwer, by vi 
tue of the clauſe, and all other perils, &c. But 


ful, and the lader knew of the ſame, ſuch al 
ſurance will not oblige the aſſurers to anſwer 
the loſs; for the ſame is not ſuch an aſſu- 
rance as the law ſupports, but is a fraudulent 
one. „ 
The general and ordinary policy of an aſſu- 
rance, containing all adventurers, ſheweth, 
that the aſſurer is to bear the adventurer of 
thieves and robbers, and if it were otherwik 
in particular, it muſt be declared. 
Aſſurances made for pirates is to be under: 
ftood allo for thieves, who by night ſteal the 
goods from the ſhips. If goods are ſtolen or 
embezzled on ſhipboard, the maſter is anſwer- 


able, and not the infurer. 5 
| Where 
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Where a policy of inſurance is againſt re- 2 Vern. 176. 


ſtraint of princes, that extends not where the 


or where there ſhall be a ſeizure for not pay- 


ing the cuſtom, or the like, Per Hutchins, 


lord commiſſioner. „ 

A policy was made from Cadiz to Vera Cruz 
in New Spain, upon monies lent upon bot- 
tomry, and upon any kind of goods and mer- 
chandize whatever, laden aboard the good ſhip 
called the Neſtra Signora Carmen and Mary 
Magdalen, the adventure beginning immedi- 
ately from the lading, before a day to come, 

and the monies from the time they were to be 
lent, and ſo to continue from Cadiz to Vera 
Cruz, and after delivery; with proviſo, to ſtay 
at any port or place in her voyage, and like- 
wiſe to touch at Porto Rico, and there to lade 


and unlade, without any prejudice to the in- 


| ſurance, the cargo being valued at one thou- 
| fand ſeven hundred pounds ſterling, without 
account, Fc. againſt ſeas, men of war, fires, 
enemies, pirates, rovers, thieves, jetteſons, 


Mol. B. 2. *. 7. 
ſect. 15. In theſe 
ſort of contracts 
fair dealing muſt 
be eritically ob- 
ſerved, inaſmuch 
as the nature of 
the obligation re- 
quires it on both 
ſides. Locinius, 
B. 2. c. 5. ſect. 8. 


letters of mart and countermart, ſurpriſals at 


ſea, arreſts, reſtraints and detainments of all 
kings, princes, and people, of what nation, 


condition, or quality ſoever. The ſhip being 


laden at Cadiz, then touching at Porto Rico, 


the goods were there ſeized and arreſted. In 


in action brought upon the policy, the defend- 


ant pleaded, that the ſhip, at her arrival at 


the port of Rico, was laden with prohibited 
goods and merchandize, which, together with 
the ſhip, became forfeited by default of the 
proprietors, and were there ſeized and taken. 
The queſtion was, if the owners ſhould inſure, 
and then order prohibited goods to be laden, 
vhether, if theſe goods are ſeized, they ſhould 


| Tecoyer againſt the inſurers. The ſecond ob- 


a jection 
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jection was, if, (as the defendant had pleaded 


this plea) the ſame were good as to the fir 
The court did all incline, that the inſurance 
ought to be bona fide, i. e. the reſtraint ought 


to be of ſuch goods as by the law were not te. 


ſtrainable ; but ſurely that cannot be, for the 


intention of policies are to wartant the peri 


of all manner of goods in all manner of caſe, 


So that if there be a loading bona fide, be it 


prohibited or not, the ſame in caſe of lo 
ought to be anſwered, unleſs it were a fraudy. 
lent contrivance, But to the ſecond, it wy 
reſolved, that the plea was inſufficient; for, 
admitting the fame ſhould not oblige the in. 
ſurer, yet becauſe the deſendant did not ſhey 


that the goods were laden either by the inſy. 
red, or by the factor, or order, (for otheryiſe 


the fame ſhould not conclude them; becauk 
perhaps the maſter, or his mariners, or a 
ſtranger might load them on board without 
order) ſo that upon the mere inſufficiency if 


the manner of pleading, and not of the 


matter, the court gave judgment for the 


plaintiff. | 


Mol. B. 2. c. 7. 


8 
12 Car. II. c. 
32. 14 Car. II. 
Ce Fg; b3o- 
P12 Car. II. 6; 
18. 


againſt the defendant, on a policy of inſu- 
| | 8 | ance 


If a merchant will freight out wool, leather, 
and the like, or ſend out goods in a foreign 
bottom, + and then inſures, and afterwards 
the ſhip happens to be taken, by reaſon of 
which the ſhip and lading are forfeited, the 
inſurers ſhall not anſwer the damages; for the 
very foundation was illegal and fraudulent, 
and the law ſupports only thoſe ' affurances 
that are made bona fide; for if it were other 
wiſe, and men could inſure againſt ſuch actions 
it would deſtroy trade, which is directly t0 
thwart the inſtitution and true intention of al 
policies of aſſurance. V 
This action was brought by the plaintiff 
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ance which the latter underwrote ſo long ago 

as in November, 1743, on the ſhip George and 

Henry, Captain Bowlar, at and from Jamaica 

to London, intereſt or no intereſt, free of aver- 

age, and without benefit of ſalvage to the in- 

ſurers, with a warranty annexed to the policy; 

diz. p | 


« Warranted the faid ſhip to ſail from Ja- 
« e with the fleet that came out under 
& convoy of the Ludlot-caſtle man of war.““ 


The faid ſhip did fail accordingly with the fleet 
under the aforeſaid convoy; but in a great 
ſtorm {that happened ſome time after their 
failing, wherein many ſhips were loſt, the 
| George and Henry received ſo much damage as 
obliged her to bear away for Charles town in 
South Carolina, where ſhe put in, and upon 
examination was found quite unfit to put 
to ſea again; whereupon her cargo was taken 
| out and loaded aboard other ſhips for London, 
| and ſhe condemned and broke up. By 
| In conſequence of which, the plaintiff de- 
manded his inſurance: and all the underwriters 
being ſatisfied of the truth of the fore-men- 
tioned fact, paid their loſs, except the defend- 
ant, who went fo far as to ſettle it, and, ac- 
| cording to cuſtom, underwrote the policy in 

the following words and figures: 


* Adjudged the loſs on this policy, at nine- 
* ty eight pounds per cent. which I do agree 
to 705 one month after date. 

London, 5th July, 1745. 


« Henry Gouldney.” 


8 When 


. 
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der convoy, as warranted, and of her condem. 
nation at Carolina; but it having been always 


Danbony v. Read. 


Lex Mercat. 228. 


might then be on a cruize, or in any port ot 


day, are made between the inſured and inſurer, 


loſs is conſtantly paid; and it was upon this 
account that a verdict was found for the plain- 
tiff: and the chief juſtice, conſidering it as a 


Inſurances. 


When this note became due, he thought 
himſelf no way bound by it, but inſiſted on 
fuller proof, particularly of the ſhip's failing un. 


the cuſtom, that after ſuch adjuſtments x 
above, with promiſe of payment at a certain 


no further evidence 1s ever required, but the 


note of hand, declared that the plaintiff had 
no occaſion to enter into the proof of the loſs, 


The plaintiff made an inſurance in Landi 
on the Tryal privateer, fitted out at Briſtol for 
two calendar months, where ever the {hip 


place whatſoever or whereſoever ; the ſaid ſhip 
to be valued at intereſt, or no intereſt, free of 
average and without benefit of ſalvage. 

The ſaid privateer being fitted for her cruize, 
ſalled from Brito! on the twenty-ninth of My, 
1746, and ſome days after ſhe was met by a 
French privateer of a ſuperior force, who at- 
tacked her, and, after a brave defence, took 
V e 

She had been in the enemy's hands about 
eight hours, without their removing any ef 
her men or ſtores, when Admiral Martin, with 
his whole fleet appearing, retook the 7504, 
and hearing of the gallant behaviour both 
of the captain and his crew, they unani- 


Tf C1 ods oat as. ee A, - at FLY ms cut „% ++ , „ BY — — 


mouſly agreed to give up their ſalvage to 


them, and accordingly drew up and ſigned an 
inſtrument to that purpoſe : and the admiral 
ordered her to be furniſhed with all neceſſaries, 
and ſent a man of war ſloop to ſee her fake 

Ie | Into 


Inturances. 


into Briſtol, where ſhe arrived the latter end 
of June, being between three and four weeks 
before the inſurance expired. 

Theſe circumſtances the plaintiff thinks en- 
titles him to a total loſs, as the voyage was over- 
ſet; and the policy being on intereſt or not, 
will admit of no average. 


The defendant agrees to the laſt aſſertion, 


but for that very reaſon inſiſts he has no 
loſs to pay, as he 1s free from a partial one, 
and there can be no total one where the ſhip 
| is arrived, and, as he inſiſts, might have been 


fitted out again before the limited term of two 


months expired, had the owners not determined 


the contrary ; and beſides, though the ſhip 
was taken, yet, as ſhe was never carried 


within the port of the enemy, or was ſo taken 
| as to be beyond the poſſibility of a recapture, 
and hath returned to Briſtol, ſo long before the 
two months expired, as was ſufficient to refit 


her in, the defendant ſuppoſes that the neg- 


lect of the owner ought not to be imputed 


to the underwriters, more eſpecially as ſeveral 


ſhip-builders attended to prove there was time 
enough, as ſeveral merchants did to give their 


opinion in regard to the loſs. Verdict for the : 


piaintiff. Jenkins v. Mackenzie. 
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Policies in general, | 


1 H E. ſnow T ryal, William Fefferys maſter, 


| was taken up by the government of (a. 
rolina, as a flag of truce, to get to the Hau 
na, with pretence to bring from thence ſome 
Palatines lately taken and caried in there on 
board an Engliſb ſhip, the Lydia, Captain Aber. 
cromby; and by this occaſion ſeveral Carolin 


merchants loaded goods aboard her to a ver 


conſiderable value, and directed their friends, 
Mr. James Crockett, of London, to get ten 


_ thouſand pounds infured on them; at the fame 
time to inform the underwriters of every cit. 


cumſtance of the voyage; viz. that the cargo 
conſiſted of eighty or ninety inegracs, and the 
reſt manufactures of Great Britain and German); 


all which were to be regularly cleared out tor 


Providence, where the veſſel was to have liberty 
to call in her voyage down for a pilot. The al- 


ſured alſo mentioned the probability that one 


maſter of the Spaniſh language might go in 


the character of the captain of the flag, by the 


aforeſaid government, and Jefferys only appear 
as pilot, though the latter was to fign all bills 
of loading: and the ſame inſurance was ordered 
from the Havanna to Carolina, as was made to 
the Havanna. Mr. Crokait got the ten thou- 
land pounds inſured at four private offices, at 
and from S9outh-Carolina to the Havanna, and 

5 at 


| -Jnuſurances. 
at and from thence back to South- Carolina, with 
liberty to touch at Providence, outward and 
home ward bound, upon any kind of goods 
laden or to be laden aboard the ſhip called 
the Tryal (a flag of truce ſhip) William Fef- 
ferys maſter, beginning the adventure from, 
and immediately following the loading thereof 
aboard the ſaid ſhip at South Carolina, and fo 
to continue until the ſaid ſhip, with the goods 
| whatſoever, ſhall be arrived at the Havanna; 
and ſo ſhall farther continue till arrived back 
at South Carolina, and the ſame there ſafely 
| landed; and it ſhall be lawful for the ſaid ſhip 
in this voyage to ſtop and ſtay at any ports or 
places whatſoever, more eſpecially at Providence: 
At the foot of ſome of the policies are theſe 
words: VIZ, e 


« Warranted a flag of truce for the voyage.” 
And in others, after deſcribing the voyage, 
„ The ſhip being a flag of truce for the 


7 


“voyage. 


The Tryal ſailed from South Carolina to the 
iſland of Providence, after the captain had 
received his credentials from the governor, as 
| commander of a flag of truce ſhip, where ſhe 
arrived, and diſpoſed of part of her cargo, 
and then ſailed directly towards the Havanna; 
and being arrived near the entrance of the har- 
bour, was ſeized by a Spaniſh ſhip of war and 
| carried into the ſaid place, where her loading 
- was condemned and fold, and the ſhip, offi- 
cers and ſailors detained near five months; at 
the expiration of which time, the governor of 
the Havanna permitted them to return, with 
ſome Engliſh who had been made priſoners but 
without the Palatines they went to reclaim ; 
| 4d the governor gave the captain a protec- 

5 P 4 | tion 
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tion to ſcreen him in his return from being 


moleſted by men of war or privateers. 
Mr. Crokatt, on receiving advice of the 
above-mentioned loſs, demanded the money af 


the inſurers, who, thinking they had reaſon 


to deny the payment, ſuffered themſelves t 


be ſued for it; and Mr. Crokatt, to ſuppon 
his demand, offered to produce the invoice, 
bill of lading, credential letters, and an affidz. 


vit under the ſeal of the province of Carolin, 


atteſting that the goods contained in the in- 
voice were ſhipped; and witneſſes who were 


ready to prove, viva voce, the capture and fale 


of the goods at the Havanna, the detention of 
the mariners, and that the ſhip returned, as : 
flag of truce, with forty-nine Engliſh priſoners 


te 8 


On the other hand, the underwriters, to in. 
validate the inſurance, pretended that this was 


an illicit trade, that the ſhip was not a flag 
of truce, or, if the was ſo, that the affured, 
by warranting her to be ſo, did in effect en- 


gage that the goods ſhould be exempt from 
ſeizure; that, to intitle the plaintiffs to a fe. 
covery, it was incumbent on them to ſhew the 
condemnation, and the reaſons of the confi- 


cations at the Havanna; and, many other ar- 


guments were uſed to ſet aſide the policy; 
but the jury found a verdict for the plaintiffs, 
- Hill et al. v. Spencer. > 


The Wefterwyck's. Arms, Captain Richard Hats 


ner, a Swediſh ſhip and commander, was Char- 


tered at Hamburgh by Mr. Jacob Baſonquet, 1 


merchant there, to ſail for Zondon, and there 


to take in ſuch goods as he or his correſpond: 


ent ſhould put aboard her, and carry them to 


ſuch parts of 1aly as he ſhould be directed. 
A large quantity of goods were loaded 


aboard her to the value of thirty or forty 


thouſand 


r 1 0 3 0 . — — — — — pm 
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thouſand pounds ; and among the ſhippers the 
plaintiff was one, who took this opportunity 
of ſending his friends woollens to the amount 
of one thouſand, three hundred, and fixty- 
ſeven pounds, twelve ſhillings, and ſeven 
pence, conſigned to one Mr. Anthony Dami- 
ani, a merchant at Leghorn, for the uſe of 
ſeveral perſons in Tah, by whoſe orders they 
| were ſhipped, though with the circumſtance 

| that the property was not to be veſted in 
them, neither were they to pay for them, 
till the goods were arrived and delivered ac- 

| cording to the bill of lading ; and conſequently 
the plaintiff's property, till the aforementioned 
particulars were complied with, which induced 
him to get one thouſand pounds inſured on 
them; and it was mentioned in the policy, that 
the goods were warranted to be inſerted in the 
bills of loading, for neutral account. This 
was a cuſtom during the war, in order to 
ſereen goods from the enemy's ſeizure; and 
the captains of neutral ſhips would not ſign bills 
| of loꝛding without this inſertion ; hich van, 
Mr. Boehm's motive for filling up his accord- 
ingly. „„ 5 

- This ſhip in her voyage was taken by a 
daniſh privateer and carried into Ceuta, a 
| $þamſh port on the coaſt of Barbary, where the 
goods were condemned as a lawful prize, as 

| appears by a copy and tranſlation of the ſen- 
tence of condemnation, though the ſhip was 
ſet at liberty, and the captain, after fruitleſly 


ſoliciting the releaſe of his cargo at Ceuta, went 


to Ca9rz to reclaim it; where, notwithſtanding 
he was joined in ſolicitations by the Swediſh 
conſul, and both aſſerted the honour of the 
flag, and the neutral property of the merchan- 
dize, they could prevail nothing towards alter- 
ing of the ſentence, which ſtood confirmed, 
Tn = though 
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though, whilſt this was tranſacting, Mr. Bren 
demanded his inſurance of the vinderwriter 
who being convinced of the juſtneſs thereaf 
came to the agreement of paying him fifty 
pounds per cent. and accordingly indorſed the 
policy in the following manner: viz. 


„ We, whoſe names are hereunto ſub. 
ſcribed, do agree to pay unto the aſſured, fifty 
pounds per cent. on our ſeveral ſubſcriptions on 

this policy, in a month from the date hereof, 

but in caſe the goods are reſtored in ſafefty, 
and are diſcharged, according to the tenor of 
the policy, — the ſaid fifty pounds per cen 
are to be repaid to us by the aſſured, we engay: 


ing to make good any average or damages thar 
may enſue by the es of the ſaid goods. 


Signed by all the underwriters,” _ 
So. a oat 
And afterwards there was likewiſe indorſed 

the following words: wiz. _ 


_ & Whereas the within mentioned ſhip, Ne. 
 terwvcke's Arms, Captain Horner, from Lond 
to Leghorn, was taken by the Spaniards in 
July, 1746, and forcibly carried into Ceuta, 
where ſhe has. been detained with her cargo 
ever ſince, and, notwithſtanding all the appli 


cation and endeavours: that have been made 


uſe of by the aſſured and his agent for their 


releaſe, they having hitherto proved fruitlek | 


and without ſucceſs ; therefore we, the under- 
writers on this policy, do agree to pay Mr, 
Thomas Boehm, the aſſured, the remaining for: 
ty-eight pounds per cent. in one month from 
the date hereof ; which the ſaid Mr. Thomas 
Boehm obliges himſelf to refund and pay back 
again, in caſe his ſaid goods ſhould be hereatter 


releaſed, | 


— 2 


Inturances. 
releaſed, and arrive ſafe at Leghorn, according 


to the tenor of this policy, we engaging our- 
| ſelves to make good any average or damage 


29 


that may enſue in this adventure; and the aſ- 


ſured promiſes and obliges himſelf to continue 
his utmoſt endeavours that the ſaid goods may 
be reſtored and diſcharged.“ : a9 


The preſent defendant only ſigned the firſt 
of theſe agreements, but never paid the money 
purſuant thereto, though all the reſt of the 
underwriters ſigned both, and have paid their 
money long ago. 3 | 

The plaintiff proved, that the defendant 


was acquainted, when he underwrote the po- 


licy, with the reaſons for inſerting the words, 
That the goods ſhould be warranted to 


be inſerted in the bills of loading for neutral 
account, He alſo proved his intereſt, and 


| that the goods were his till delivered; that all 
the underwriters on this ſhip have paid their 


loſſes, to the aforementioned value of between 
thirty and forty thouſand pounds; and that 


even the defendant himſelf had paid one on her. 


He alſo proved, by a perſon, viva voce, who 


had ſeen the ſhip at Cadiz, and heard the 


tain and Swediſh conſul diſcourſe about the ſo- 


licitations for freeing the goods, which, joined 
to the before-mentioned copy of her condem- 
nation, he thought ſufficient proof of the loſs; 
but the defendant being of a contrary opinion, 


and not ſatisfied therewith, ſtood a trial, when 


the jury found a verdict for the plaintiff. By- 
_— Fe. oi focal. 5 

The Dartmouth galley, being fitted out as 
a privateer, failed in company with the For- 
lune, in Oober, 1744, on a cruize, and the 


| Plaintiffs being concerned therein, got inſu- 


Lex Mercat, 
Redeviv. 270: 


rance made on their part for one calendar 
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month, of which the defendant wrote two 


hundred pounds; and the ſaid ſhips, after he. 


ing out two. days, fell jn with two French men 
of war, with whom the Dartmouth engaged, 
and after a gallant defence, was taken hy 
them, though not till the captain and tyo 


more were killed, and ſeveral wounded ; when 


the lieutenant, ſeeing the inequality of the 
combat, ordered the colours to be ſtruck, and 
ſurrendered; on which the conquerors or. 
dered the Dartmouth people to hoiſt out their 
barge, and go, as many as could, on board 
the man of war. But the Darimouth's men, 


finding an opportunity, failed away and got 


off. Their enemies purſuing and overtaking 
them, they were obliged finally to ſubmit, and 


the men of war ſent a lieutenant with a ſufficient 


power to take poſſeſſion of the Dartmouth, 


in whoſe cuſtody they continued only about 
an hour and an half, or two hours; for the 


lieutenant and his company perceiving ſhe was 


leaky, by one of the men of war running 


foul of her and ſtarting a plank during the 


engagement, called his commanders to ſend | 
a boat for them, as they feared ſinking ; 


which they immediately complied with; and 
the lieutenant of the Dartmouth, and about 
ninety. of her men, were carried into Frante; 
and the boatſwain being left on board, with 


about. twenty men more, including the nine 


wounded, ſearched for, and in a great mea- 
ſure ſtopt, her leaks ; and taking advantage of 


the French men's fears and the night, in two 


days after 890 ſafe into Dartmouth; and, ſoon 


after her arrival there, was refitted by the 
owners, and failed on another cruize. 


After this, the ſaid ſhip was kept inſured 
from month to month, and the defendant un- 


derwrote ſeveral ſubſequent policies on her, 


being 
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was off the firſt policy; and neither he nor the 


of him on account thereof. 
In about ſix months after the expiration 


of the aforeſaid policy, the defendant paid 


the plaintiff a loſs on her, having continued 
to infure her monthly from the policy in queſ- 
tion ; and the plaintiffs, when they received it, 


never ſo much as infinuated, or pretended, 


| they had any right to the firſt inſurance. 
However, the plaintiffs have now claimed it; 
as the taking of the ſhip, and carrying her 
men away, entirely overſet the cruize, and ſhe 
could nor be benefited and ſail on another be- 


fore the expiration of the month tor which ſhe 


was inſured; and conſequently this proved 
an entire loſs to the aſſured. But, in ſup- 


port of the contrary, it 1s alledged by the 


defendant, and confirmed by the opinion of 


ſeveral very conſiderable merchants, that this 


could not be counted a total loſs, more eſpe- 
cially as it is not on a cruize ; the words of the 


policy being, to be inſured, loſt or not loſt, to 
any ports or places, for one calendar month,; 


but no mention made of any cruize: on which 


Account the defendant ſuppoſes there could be 


no interruption to a thing never guarded 
againſt : and beſides, the ſhip was ſo far from 


nk, that ſhe afterwards met with very great 

ſucceſs by taking a very rich prize. e 
And if this doctrine offered by the plaintiffs 

had taken place with reſpect to inſurances 


theſe terms, though it was never apprehended 
that every little accident which happened within 
5 . . the 


being always told by the office · keeper that he 


plaintiffs ever pretended to demand any thing 


being a total loſs to the owners on the firſt 


made for a time; every collier might bring 
this as a plea, as they are always inſured on 
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Domingo, with liberty to touch and ſtay at any 
the inſurers, and without other proof of intereſt 
in caſe of loſs than the preſent policy; and 

the French and American livres to be valued at 
cleven pence each, without farther account 
thirty guineas per cent. to have twelve guinea 


part with convoy from Bayonne or L' Ie 


ſubſcription, which he. refuſed to pay for dif- 


prepared to ſhew the impoſſibility of her be. 
ing fitted out again before the expiration q 


tion of the aforeſaid voyage, and was taken, 


Inkurantes. 

the time, and obliged them to refit was deeme! 

a total loſs. | 43 
The plaintiffs were nonſuited, becauſe yy. 


the inſurance. Falabert and Nevil again 
Collier. 9 2 

The plaintiff cauſed inſurance to be made 
for himſelf and others, loſt or not loſt, in the 
good ſhip L' Hereux, Captain Beatrix, from 
Bayonne to Martinico and Cape Francois in $, 


ports or places whatſoever, without prejudicet 


to be given: and for this the aſſured paid 


per cent. returned, in caſe the ſhip ſhould de. 


A 5 25 
The ſhip ſailed two days after in profecu- 


brought to London, and condemned ; of which 
the aſſured demanded of the defendant his 


88 C 1 a a a wad ww we» 2% C3 — r 


ferent reaſons, as herein after mentioned. 
Several merchants in France, particularly at 


Bourdeaux and Bayonne, after the commence- 


ment of the late French war, fitted out a 


great number of ſhips, under pretence and 
appearance of ſending them to the Fre 
fertlements in America; and got them inſured 
40 their full value at Marſeilles and other 
places in that country: and as the laws of 
{'rance prohibit every perſon from making 
larger inſurance than what their nen 

they 


Inturances. 


they, without conſidering what they had done 


in their own country, requeſted ſeveral gen- 
| tlemen here to get inſurances made for them, 
often to three or four times more than their 


real intereſt was; and the ſaid ſhip being ge- 


| nerally taken or loſt, the underwriters, without 
ſuſpecting any fraud, paid their ſubſcriptions; 


by which means the French concerned in theſe 
practices, get more than they could have done 


any fair adventures. 
| Theſe ſort of tranſactions became at laſt fo 


| notorious in France, that Monſ. the Count de 

Maurepas, director of the marine in that 
| country, about May, 1747, took notice of it, 
and ſent a letter to a merchant at Nantes, 


defiring him to enquire of his correſpondent 
in England into the the valuations of the ſe- 
yeral ſhips and cargoes mentioned in the let- 
ter (and amongſt them of the Hereux, Cap- 


tain Beatrix before mentioned) with the amount 


of the inſurances made thereon ; declaring, in 
the ſaid letter, that there were great frauds 
committed by perſons of Bayonne and Bour- 
deaux, in fitting out ſhips and making large 
inſurances thereon, then putting theſe ſhips in 
the way of being taken by the Engliſo. This 


gentleman ſent a copy of the above-mentioned _ 


letter to Mr. Henry Loubier, a merchant of this 
city, who generouſly communicated the ſame 
to ſeveral of the principal underwriters; and 
they, in conſequence of this advice, choſe a 
tew gentlemen from among themſelves, as a 
committee to enquire into theſe frauds: and 
they found that ſeveral gentlemen in England 
had procured inſurances to be made on French 
ſhips from Bourdeaux and Bayonne to the Weſt 


| Indies, either upon the terms of intereſt or 


no intereſt,” or without further proof of intereſt 
than the policy, to the amount of one hundred 
| thouſand 
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thouſand pounds, of which near the half wi; 
diſputable loſſes, by there being great reafy 
to believe that theſe inſurances were fraudy. 


Tent, and, among others, the ſhip in queſtion, 


upon which a bill in Chancery was filed, and 
an injunction obtained; but on the plaintif' 
ſwearing he knew of no fraud, the injunction 
was diſſolved. 5 2 
The committee ſent an anſwer to Mr. May. 
repas's letter, authenticated by a notary public, 
whereby it appeared that the ſhip and cargo 
in diſpute were ſold in England for ſeven 
hundred and eighty-eight pounds, eleven fhil. 


lings, and three pence; viz. the cargo for 388], 
115. 3d. and the ſhip for 4007. and there wy 


inſured on her in England two thouſand, ſeven 
hundred, and ninety pounds; and at Marſeil; 
it was found upon enquiry, that twelve thou- 
fand livres had been inſured ; which, reckoning 


a livre at eleven pence, amounts to five hun. 
dred and fifty pounds. 


The preceding circumſtances were offered to 
the court, in order to diſcharge the defendant 
from paying the inſurance; but it not being 


in his power to prove them, though he ſup 


poſed them matters of fact; and it appearing 


- plainly that the plaintiff had not in the lea 


been guilty of any. fraud; and the policy be. 


ing expreſly valued, and that, in cafe of lo, 
the aſſured ſhould not be obliged to prove 


his intereſt by any other means whatloeve, 
ſave by the preſent policy (as is mentioned 


at the beginning of this caſe) and had pad 
a premium adequate to the riſk, which, b 


the underwriters, was rather leſs than would 


have been on an intereſt to be proved; 3 


in this latter caſe, they are liable to averages 
whereas, on policies, like this in queſtion, 


intereſt or no intereſt, they are ſolely anſyerad 
1 * 5 
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for the 8 . 
The ſame was tried on three other ſhips un- 


der the ſame circumſtances (on which large 


ſums had been inſured) and had the ſame de- 
terminations. Da Coſta v. Panchon. 5 

The plaintiff being concerned in the Sala- 
nander privateer, made inſurance on her, as 


| well in his own name as for and in the name 
and names of all and every other perſon 


or perſons, to whom the ſame did, might, 
or thould appertain, in part or in all, loſt or 


to any ports or places whatſoever, for and 
during the ſpace of three calendar months, 
to commence from the twenty-firſt of De- 


| ember, 1744, upon the body, tackle, Sc. of 


the ſaid ſhip; and to continue until the ſaid 
ſhip, with her tackle, Sc. ſhould be arrived 
at, as above-mentioned, and there had moored 


for a total loſs: and the jury found a verdict 


Lex. Mercat, 
Redeviv. 272, 


| not loſt, at and from the Downs, or elſewhere, 


at anchor twenty-four hours in good ſafety; 


and it ſhould be lawful for the ſaid ſhip in 


that voyage to proceed and fail to, and touch, 
and ftay at, any ports or places whatſoever, 


without prejudice to that inſurance ; the faid 
ſhip, Fe. tor ſo much as concerned the aſ- 


ſured, was and ſhould be valued at intereſt or 


uo intereſt, free of average, and without be- 


neßt of ſalvage to the inſurers, touching the 


adventure, Sc. which they the aſſurers were 


contented to bear, and did take upon them in 


that voyage, Sc. And, in caſe the ſaid ſhip 
ſhould not be heard of in twelve months after 
the expiration of the above-mentioned three 


months, the aſſurers agreed to pay the loſs, 


ad the aſſured to repay the ſame, if aſter- 
kfery. 


* =. PBS 


wards the faid ſhip ſhould be heard of in 


Jnſurances. 


The defendants underwrote two differen 
hundred pounds, at ſeparate - times, on the 
aforeſaid policy, and the ſhip proceeded 
her voyage on the twenty-fourth of Decey. 
ber, as above-mentioned, and was taken by thy 
French on the ſecond of February following, 
after an engagement of more than an hoy; 
with a much ſuperior force, and after ſever; 
of her men were killed and wounded; 
and being thus conquered, 117 of her men 
(including the captain and all the officer 
| moſt of her ſmall arms, and the commiſſions, 
were removed into the enemy's ſhip, and car. 
ried into France, leaving only ſeventeen Fr. 
gliſb on board the Salamander (of which five 
ſoon after died of their wounds) and tw 
French officers, with twenty-four of their men; 
and the ſaid ſhip was in poſſeſſion of thel 
their adverſaries from four of the clock 
in the afternoon of the ſaid ſecond day of 
February, until five of the clock in the after. 
noon of the fifth day of the ſame month; 
during all which time ſhe was abſolutely in 
the power of the enemy, and was, at the lat 
mentioned period, retaken by the Hunter pri- 
vateer, Captain Richard Veale, who put thity 
of his men and two officers on board her, 


and kept her cruizing with him for eight 


days, when the faid Captain Veale engaged 
and took a French privateer, with which, 
together with his own ſhip and the als 
mander, he endeavoured to gain ſome port in 
England or Ireland; but the wind and wet 
ther not permitting, he carried them all to 
Liſbon, a neutral port, where he lay a conl:- 
derable time; during which Captain Yeale took 
out of the Salamander two carriage guns and 


thirty thouſand, one hundred pounds weigh 
| > 0 


* 
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of bread for his ſhip's uſe : and the captain of 
the Durſley privateer, being in partnerſhip 


with the Hunter, alſo took out two carriage 


guns for the uſe of his ſhip : of all which, Cap- 
tain Veale made a manifeſto, and ſent it to his 


| owners, that they might be accountable for 


| them where they ought. _ 
Captain Veale inſtituted a ſuit in the vice- 
admiralty court at Gibralter againſt the ſaid 


ſhip the Salamander, &c. and on the twenty- 
ninth of April, 1745, obtained a decree from 


the judge thereof, that the ſaid ſhip, Cc. 
ſhould be reſtored to her rightful owners, 


they paying, in lieu of ſalyage, one third 


part of the full, true, and real value thereof, 
free and clear from all charges and deduc- 
tions whatſoever; but as her capture had en- 
tirely overſet her voyage before the expira- 
tion of the three months, for which ſhe was 
inſured, the plaintiff demanded the inſurance 


of the defendant; which being denied, he 


| ſued him for the ſame; and on the trial at 
Guild-hall, the jury brought in their verdict 
pal which occaſioned it's being argued be- 
| fore the judges at the King's Bench in Hil. 


| term, 1746; and the diſpute in queſtion ſeemed 


to turn on this point: viz. Whether a po- 


licy made free of average can affect the in- 


ſurer but by a total loſs? This was ſtrongly 
argued in favour of the defendant, whoſe 
council ſuppoſed that the recapture prevented 
the total loſs, which would _ happened, 
had the enemy carried her into France; and 
| that he was freed by the policy from payment 
of the average ordered to be paid in lieu of 
lalvage ; fo that conſequently the plaintiff's de- 
mand on him was ill founded and unjuſt : 
ut the arguments on the contrary ſide being 


ſtrong and concluſive, I ſhall tranſcribe the 


U Q 2 greateſt 
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greateſt part of them; and the queſtions non 


upon this ſpecial verdict are two: one to be 
conſidered upon the firſt, the other on the ft. 
cond count in the declaration. 
Firſt, Whether the property of the prix 
was diveſted by the taking? And, 
Second, Whether, as it was found that the 


voyage was totally broke, and the purpoſe 


thereof defeated by the capture, and no reſi. 
tution made to the owners, there is not 2 
breach of the policy ſufficient to give the plain. 
tiff a right of action; notwithſtanding the re. 
capture; and though the property be not 


changed, and the inſurance be made free of 
average? 


OS 


Firſt, It is found that the ſhip was taken 


by enemies as a prize, and that one hundred 
and ſeventeen men, including the captain and 


officers, with the greateſt part of the {mal 
arms, commiſſion, &c. were carried into 
France, and only ſeventeen men were left on 


board; all of which, except three, were 


wounded, and five of them died ſoon after; 
ſo that they were not able to navigate the 
ſhip: but two French officers and twenty: 
four men were put on board; and the fad 
ſhip, fo conquered, remained in the poſſeſhon 
of the enemy from the ſecond to the fifth of 
February; and, during all that time, was 
abſolutely in their power; and that thereby 
the ry 7 inſured was totally prevented. 


Theſe facts, according to the laws of Front, 


Spain, Holland, Sweden, and other Eurepeat 
nations, are ſufficient to diveſt the property 


of the prize: but, according to the opinion 


of ſome writers, who draw their notions from 
the rule of the civil law, the property of 3 


ſhip taken at ſea is not diveſted till the prize 
9 1s 


Inturances. 
is brought wi hin the territories, or within the port 
| of the captors, 0; 

If the Queſtion therefore is to be determined 
by the preſent law of nations, it is with the 
plaintiff; for thereby the property of a prize 
is changed by a firm poſſeſſion of twenty-four 
hours. But if by the opinion of certain doc- 
tors of the civil law, it is againſt the plain- 


ritories of the enemies. 5 
It ſeems to be agreed, by all the contend- 
ing writers upon this queſtion, that the legal 
| principle which veſts the property of a prize, 
is ſuch a taking as enables the captor to re- 
| tain and defend the poſſeſſion : but their diſ- 
pute is concerning what circumſtance is de- 


clarative of ſuch ability; and upon this head 


aroſe. 


when ſo much is recovered, we ſeem able either 

to keep or not the poſſeſſion thereof, the variety of 

cauſes not permitting us to determine. 
They all agreed, that when the probabilit 


# 


of recovering is loſt, or the parties may be ſaid 


to have given up all intention to recover, the pro- 
perty becomes the captor's. 
But they cannot ſettle what ſhall be evidence 
thereof, though they confeſs it would be be- 
neficial to the public, and reaſonable in itſelf, 
to put an end to an infinity of litigation, by 
reducing the queſtion to a certainty : yet, not- 
withſtanding fo neceſſary an end 1s fully agreed 


upon, the means leading to it are not. The 


| doctors, adhereing zealouſly to the rules of 


the civil law, contend, that the criterion for 


determining the queſtion ſhall be a bringing 


the prize within port; the law of nations 
regarding rather the general intereſt and con- 


—_ „ Fenienee 


tiff, the prize not being brought within the ter- 


it is thought a variety of difficulties have 


Van Bynkerſhock, ſpeaking to this, ſays, But 
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venience of the ſubjects, and to give all po. 
ſible encouragement in the time of war fo 
the retaining of prizes from the enemy, hath 
ordained that a poſſeſſion of twenty-four hour 
ſhall be ſufficient. | | on 
And now it, is for the judgment of the 
court, to which ſide they will pay the defe. 
rence : that is, Whether to the opinions af 
ſuch doctors as Albericus Gentilis, Petrinus Belli, 
and Van Bynkerſhock, or to the laws and con. 
ſtant practice uſed in other nations. 
If they adhere to the doctors, the queſtion 
is not finally ſettled amongſt them; for ſome 
contend, that there muſt be a bringing within 
. the captor's country; others, only within a flt 
of ſhips; and ſome into a neutral port, &, 
and ſome go fo far as to ſay, that after a bring: 
ing within port, there muſt be a failing ton 
new getmanen, . 8 
But by the law of nations of modern ot 
later inſtitution, the certainty ſought for is de. 
finitive : viz. a poſſeſſion of twenty-four 
hours, and the authorities to prove the law of 
nations on this queſtion, are, 


* 1. It ſeems, that by the later law of nations 
rats, SB. 3. © 
chap, b. ſect. 4. ntroduced among the European people, thoſe ſhall 
be eſteemed prize which have been in the enemy 
power twenty-four hours. | 
| Barb. Notes en 2. The cuſtom is taken from the antient laws 
Grotius. B, 3. | | 3 * 
Ag. 6. of Germany, and it has eftabliſhed twenty-fa 
hours, and with reaſon. OO. | 
ni. 3. The ſome thing is pradiiſed in England 
and Caſtille. 2 
Locinius, on the 4. But now Hips taken by common repriſal 
5 ameng Chriſtians and European people, whether 
Zouch on the by lato or cuſtom, are not received, unleſs the ee. 
law of heralds at ad 
arms, Part 2, iy loſes them on the ſame day by à ſea fight, 5 
„ . 6 | | t oy 
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and their own right. | 
But whatever diſputes the famous expofi- Locinius, B. 2. 
tors may have, touching prize being brought into ch. 4. {. 8. 
part before it becomes the property of the poſſeſſor, 
yet it is at this day held otherwiſe by the cuſtom 
and lows of the Europeans, viz. that the prize 


hond become he captor's, eſpecially the enemy's 
| ſups, concerning which this treatiſe is, if they 
the captor's poſſeſſion a day and a 


lade been in. 


night. 


they have alſo been tryenty-four hours in the captors 
power; for then they are efteemed real captures, 


6. If any of our ſubjecis ſhips be retaken from 


our enemies, after ſhe has been in their hands 
twenty-four hours, the taking her ſhall be good; 
and if ſhe be made prize within twenty-four hours, 
ſhe ſhall be reſtored to the owner. 
Simon Greenewegen, an author frequently 
quoted by the beſt writers, and who was a 
celebrated lawyer in the laſt century, and of a 
family who had for a long courſe of years ſat 
at the helm of government, proves, that the 
law requiring a ſhip to be brought into port, 
is abrogated, and puts it down as ſuch in his 
treatiſe of abrogated and diſuſed laws in Holland 
and the neighbouring countries, where he diſtin- 
guiſnes what ſhall be ſaid to prizes by the ci- 
vil law, and what by the law of nations; to 
which end, in B. 49. tit. 15. of captures, &c. 
he makes ſeveral diviſions and ſubdiviſions of 


the ſubject, and has two ſubdiviſions of Hips, 
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touching the ma- 
rine, Tit. Prizes. 


Act 8, 


viz. What ſhall be deemed prizes by the civil lau 
of nations; and under this head of nations 
quotes the paſſage aforeſaid from Grotius, and 


ood, Sim. Green, on 
abrogated laws, 


adds, that now in Holland a prize may be g 


no regard being paid to the time when the [hip was 


in the enemy's power, ſo that ſhe was never 


brought into port. 


Q4 


&C, P- 353. | 
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not, is a branch of trade peculiar to us: But 
if this will not do, the queſtion upon the ſe. 


of action upon intereſt or not. 


cruize againſt the king's enemies; that all her 


licy, amongſt which are all ſurpriſals at ſea, 
arreſts, reſtraints, and detainments of all 


here has been a ſurpriſal at ſea, and a deten- 
tion, whereby the whole voyage inſured was 


this is a much ſtronger caſe than Depaba and 


Inturances. 


As by the law of other nations a poſſeſſion L 
of twenty-four hours undoubtedly diveſts the de 
property of a prize, one might conclude, tha Wi ar 

as this queſtion has not been judicially deter. ti 
mined by this court, it would be reaſonable s ce 
put the ſubjects of England upon the fame lo 
footing with thoſe of France, Spain, Holland, p 
Stoeden, &c. eſpecially in mercantile contract, r 
which ought to have the ſame conſtruction in 
one trading country as another; and more ef. : 
pecially as this kind of inſurance, intereſt or a 


cond count is to be conſidered, which is, 

Whether upon this count there hath not 
been a breach of the policy or contract of in. 
ſurahces, ſufficient to give the plaintiff a right 


It is found, that the prize was fitted out to 


men, except ſeventeen, as aforeſaid, were taken 
and carried into France, and thoſe left not able 
to navigate the ſhip ; that the voyage deſcribed 
in the policy was thereby totally prevented 
and that at the time of the verdict the ſhip re- 
mained at L:/bon, not reſtored to the owners. 
This ſeems to be a breach, taking the po- 
policy either upon the foot of a contract or 
wager, „„ 
Conſidering it as a contract, the agreement 
is, that the ſhip ſhall not be prevented in her 
voyage by any of the perils or riſks in the po- 


kings, princes, and people whatſoever; and 


totally broke, as found by the verdict; and 


Ludlow, 


9 
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Ludlow, where the court for very good reaſons 
determined unanimouſly for the plaintiff, as 
appears by the judgment of Lord Chief Jul- 
nice King, delivered as the opinion of the whole 
court; whereby it alſo appears, that a total 
| loſs is not neceſſary in all caſes to give the 
plaintiff a right of action upon a policy, inte- 
| reſt or not. | NO 
The defendant's counſel inſiſted in his ar- 
| eument, that as the policy was made free of 
average, nothing could affect the inſurer but a 
total loſs : becauſe all other loſſes are included 
| within the import of average by the words of 

the contract. _ 5 
This is a miſtake, and appears to be ſo 
from the words of the policy which immedi- 
ately follow, vi. and without benefit of ſal- 
vage to the inſurer. If nothing but a loſs of 
the whole could affect the inſurer, it is not con- 
ſiſtent that he ſhould renounce the benefit of 
ſalvage; for what could he have to do with ſal- 
vage, in caſe he was chargeable if any thing 
was faded. VU! 

This therefore is a conſtruction not warrant- 
able, being abſolutely inconſiſtent with the 
expreſs words of the policy, which are free 
of average, and without benefit of ſalvage to 
A : 

And as ſuch a conſtruction is inconſiſtent, 
another is to be ſought, which is not ſo re- 
pugnant, and which may permit the words 
before mentioned to ſtand with more propri- 
ety; and this may be done by confining the 
import of average to a limitation : and the de- 
finition of average in the firſt article of the 
ordinance of Fontainbleau concerning the marine, 
title, «© Averages,” eſtabliſhes ſuch a limitation 
of the import of this word, as will give it a 
conſiſtent place, as it ſtands in a policy of 

> inlurance, 
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| Ordinances of 
1681. Tit. 7, 
zverages. 


that which breaks up the voyage, as in this 
caſe, a capture by enemies, whereby thc 
- whole end, purpoſe, and deſign of the cruize 
was abſolutely defeated, by the actual taking 


of nerchandixes, Jointly or ſeparately, and all damage 


officers, Sc. cannot, from the obvious nature, 


the authority of the caſe of Depaba and Lud. 


happens at the beginning of a voyage inſured 


the ſhip might have been loſt, and a captute 


Indurances. 


inſurance. It is, by the ſaid ordinance, defineg 
thus : | 


All extraordinary expence laid out in ſhips ay 


which ſhall happen to them from their loadin 
and departure to their return and unloatin, 
ſhall be eſtecmed averages. . 


And it is certain the true import of the 
word Average, is, ſuch damages as happen 
to the ſhip or cargo during the voyage, 4 
the loſs of anchors, maſts, cables, Sc. hu; 


of all the men, arms, proviſion, commiſſion, 


circumſtances, and reaſon of the thing, and 


low, be eſteemed barely as an average to which 
the inſurer is not liable, but muſt be conſi- 
dered as a total breach of the contract of in- 


| ſurance to which he is liable. 
Tf the conſtruction contended for by the 


defendant was to prevail, the inſurer would 
rather be indemnified from; than ſubjected o 
the perils inſured againſt; for if a taking 


from one port to another, or for a time on), 
and the voyage be thereby broken up, o. 
the time elapſed, the recovery of the ſhip 
will ruin the inſured, and be a general re- 
leaſe to the inſurer, who will alſo be thereby 
indemnified from all the riſks in the policy; 
whereby, if no ſuch capture had happened, 


and detention; breaking up the voyage 5 
2 | might 


Inturances. 
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| might put the inſurer in a better condition 


than if there had been no capture at all, which 


cannot be the meaning of the parties, being 


inconſiſtent with the apparent deſign of an 
inſurance. : | 


Beſides, in this caſe, the ſhip inſured is 


not to this hour, as appears by the verdict, 
| reſtored to the owners; neither 1s it worth 


their while to pay ſalvage and charges, and 


raiſe men-to bring her home; and ſuppoſe 


they had, and ſhe had been taken again by 
the enemy, the time of inſurance was expired, 
and the inſurer, in ſuch caſe, would have ſaid 


he was not liable. Therefore the loſs in queſ- 


tion muſt be conſidered as a total breach of 


the policy, and not as a bare average. 
Firſt, Here was a taking and a detention. 
Secondly, All the men, commiſſion, &c. 
taken and carried into France, and never re- 
— LE, 9 


may. 


Fourthly, If reſtored, her men, arms, pro- 


viſions, Sc. being taken, could not purſue 


the purpoſe of the voyage, and therefore the 


inſured may abandon the benefit of ſalvage. 


Fifthly, The verdi& has found the voyage 
was thereby totally defeated ; and that is ſuffi- 


cient, 2 „ 
There are many caſes where the plaintiff, 
on a policy, intereſt or no intereſt, has re. 


covered, though no total loſs of the ſhip, 
but becauſe, by the perils in the policy, ſhe 


was rendered unable to perform the voyage ; 
as in the caſe of the Ludlow-Caſtle, and the 
caſe of the Providence between Carter and 
Barrel, where the ſhip came into St. Ives, 
bound for London, but being leaky, the cargo 

ES was 


Thirdly, Though the ſhip was tetaken, yet 
ſhe was never reſtored, and poſſibly never 
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Juſurances, 
was unloaded, and the ſhip ſold at &.. Toe, 
though it was proved ſhe might, at a conk. 
derable expence, have been made fit to yer 
form the voyage; yet, as without it the voyage 
could not be performed, the plaintiff recg. 
vered, though no loſs at all of the ſhip. 

So m the preſent cale, if the ſhip had been 
retaken in an hour, ſhe could not have pur. 
ſued the voyage ; for all the men, &c. were 

taken and carried into France; and therefore 
ſhe could not navigate herſelf, neither could 
the have peformed the voyage inſured. 

But taking it upon the footing of a wager, 
as put by the defendant's council, What is 
the wager ? Ir is, that ſuch a ſhip, for, and 
notwithſtanding any arreſts, reſtraints, Sc. wil 

fail from London to Jamaica, or fail for three 
calendar months upon a cruize, as the adven- 
ture may be. If therefore by any arreſt, 
taking, detention, &c. the ſhip is totally pre- 
vented from proceeding in the voyage, 1s 
not the — loſt? Has r not a COR 


＋ 


373ETͤkE;!!:: aa: Mo. 


the contract of aſſurance, and narticularly upon 
the authority and reaſon in Depaba and Ludine, 
the plaintiff hoped for the judgment of the 
court in his favour; which was accordingly 
given; and the judges were unanimous in 

their opinion. Pond and King. 
Tix Mercat, Re The plaintiff having underwrote the Villa 
ee. e, and Aune, Capmin Strachan, at and from Vir. 
ginia or Maryland to London, had a mind to 
re- inſure himſelf, and accordingly ordered M. 
| Alexander | Hoſkins, a broker, to get it done; 
who having complied with the commiſſion, 
| certified on the policy that the intereſt was in 
| | the plaintiff. | gp 
| | 55 


Inturances. 


The inſurance was made, intereſt or no in- 
| tereſt, free of average and without benefit of 
flvage ; but under the policy was this clauſe, 


In caſe of retain, the aſſurers to have be- 


| « nefit of ſalvage, and to have average, the 


| « ſame as if wrote on intereſt.” 


Ihe ſhip failed from Virginia, on her voyage 
to London; and, being about two hundred and 


fifteen leagues to the weſtward of Cape Clear, 
after a voyage of three weeks, ſhe was taken 


by two French privateers, and carried into a 


place in Newfoundland called by that nation 
Cape de Grate, and commonly occupied by 


them in the fiſhing ſeaſon ; where ſhe conti- 


| nued in the enemy's poſſeſfion and power 
| forty-nine days; during which time the enemy 


took out of her a great part of her cargo, 
and, after fo riffing her, and, in their way, 


condemning her, the captain agreed to ran- 


ſom her with what remained of her loading; 


and the ranſom bill being ſigned, and his mate 
leftas an hoſtage, they permitted him to purſue 
his voyage to London, where he afterwards ar- 
rived, 8 Eb 
Soon after the ſhips arrival, the merchants 
who were concerned in .the cargo, and had 


been inſured, applied to their underwriters 


for ſatisfaction ; when moſt of them ſettled 


the average for what was pillaged at 30 pounds 


ber cent. one at 40: and the preſent plaintiff 
paid his quota therein; and afterwards ap- 
plied to- the defendant, who had re- inſured 
him, to ſettle his policy: and it was agreed 
between them, that it ſhould be on the ſame 


footing as the major ** of the aforeſaid un- 


derwriters on intereſt had done; which the 


broker in this infurance, underſtanding was 


done 
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done at fifty pounds per cent. he indorſed | 


the back of the policy theſe words : 


e Adjuſted this loſs at fifty pounds Per cent, 
te to pay in one month, | 
London, 12 Dec. 1745.” 


And ſigned by the defendant, ; 


Daniel Flexney,” 


| Nevertheleſs, at the time the defendat ſigned 
the above mentioned note, he told the plaintif 


that ſome of the underwriters on the original 


policies had paid an average only of forty 


pounds per cent. and therefore he would pay 


no more; and at the ſame time with his pen 
drew a line through the word fifty, and above 
it wrote forty; which occaſioned ſome diſpute 


between them: but the indorſement ſo ſigned 


by the defendant remained uncancelled. 
The defendant afterwards refuſed making 
any ſatisfaction under a ſuppoſition of his har. 
ing no obligation thereto : for which his prin- 
cipal reaſons were, viZ. | 

Firſt, That although he had ſigned ſuch 
an adjuſtment at forty pounds per cent. yet 
he is not bound by it, becauſe the plaintiff 
objected to | at the time of ſigning, and in- 
ſiſted on fifty. 5 1 

Secondly, That, although the ſhip was in 
the enemy's poſſeſſion, and carried into Cape 


de Grate, yet, as ſhe afterwards proceeded on 
the ſame voyage, and arrived ſafe in Londen, 
therefore there could be no loſs, ſo as to te- 
cover under a policy, intereſt or no intereſt. 

| To the firſt of which objections, the plaintiff 
admits that he did find fault with the defend- 


ant for ſtriking out the word ffty, and in. 
no ore ſerting 


Inlurances. 


ſerting the word forty; yet, as the defendant 
did not then think proper to cancel the ſaid ad- 
juſtment, but permitted 1t to remain on the 
back of the policy, the plaintiff apprehended 


| he had a right to recover under the ſaid ad- 


juſtment 


As to the defendant's ſecond objection, the 


plaintiff ſuppoſes, that, as the ſhip was car- 
ried in by the enemy to Cape de Grate, and de- 


tained till ranſomed, that this will amount to 


4 total diveſtiture or alteration of the pro- 


| perty, and be deemed ſuch a loſs as will en- 


title him to recover. This caſe ſeems to be 


of a quite different nature from a recap- 


ture before the ſhip is carried into an ene- 
my,s port. Verdict for the plaintiff, Heꝛovit 
. — 


N 


The plaintiff having cauſed himſelf to be te Mere. Re- 
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inſured fifty pounds intereſt or no intereſt, *. 279. 


free of average, and without benefit of fal- 


vage, on the Proſperous Iiſther, Captain Miln, 
from and immediately following her laſt ar- 
rival at Maryland or Virginia, and to continue 


till her arrival at London; and not caring to 


appear in it, he directed his broker, William 
Heart, to get the policy made in his name 


which was accordingly done; and, as ſhe was 


deemed a miſſing ſhip, the premium was after 


the rate of ſixty guineas per cent. 
The ſhip failed on her voyage from Vir- 


| Zinia, and in forty days after was taken by 


a French privateer about one hundred leagues 
to the weſtward of the Land's End, and was 


detained by the enemy ſix days at ſea; and 


then both ſhip and cargo ranſomed for three 
thouſand five hundred pounds: but Captain 
Min, inſtead of coming directly to London, 
whereto he was bound, on pretence of bad 


weather, put into Fefracomb in Devonſhire, from 


whence 


— 
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Tondon: but the ſaid gentleman's affairs being 


his misfortunes, aſſigned the ſhip and two po. 
licies thereon to Mr. Alexander Black, who ay. 
Prehending, by what Captain Miln wrote, 


might fall ſhort of a ſufficiency to pay the 


| ney, than to have the trouble of taking the 


Briſtol, there to be diſpoſed of, inſtead of 


ingly 


of three hundred pounds, the neat proceeds 


policy, though the plaintiff inſiſts upon its 


would undoubtedly have ſold for more than 


Inturances. 


whence he wrote to his owner, Mr. Dick, q 


then unhappily ſituated, and having, prior tg 


that the ſhip and cargo were much damaged 
fince the capture, and therefore that the value 


ranſom bill, and incident charges. He rather 
choſe to come upon the inſurers for his mo- 


ſhip and cargo under his care, and therefore 
abandoned the whole to Captain Miln, to ena. 
ble him to pay the ranſom bill. | 

And thereupon Meſſieurs S$:mends of Londen, 
merchants, agents for the captors, ordered 
Captain Miz to carry the ſhip and cargo to 


Singing her to London: which was accord- 
one; and, after paying the captain 
and ſailors their wages, amounting to upwards 


fell ſhort of the ranſom bill ; owing to the 

damage fhe received in her voyage after the 

capture. p 3 
The defendant ſuppoſes this was a gaming 


being a reinſurance ; and having applied tothe 
defendant, after underwriting, for his conſent 
to have it declared fo, he abſolutely refuſed 
to admit it. | 
The plaintiff ſeemed to lay a good deal of 
ſtreſs on a ſuppoſed indiſcretion in the cap- 


rain, by paying more for the ſhip and cargo 
| than they were worth; but had they eſcaped 


the damages ſubſequent to the ranſom, they 


they 


| Inſurances, 


they coſt freeing, and never have been aban- 


doned by the owners. 


The plaintiff likewiſe inſiſts, that the ſhip 


failed from Virginia, but never arrived at Lon- 


| don, according to the terms of the policy; 


and therefore the inſurance was due. But 
the defendant pretends, that the ſhip's putting 


into Nfracomb was a deviation, and conſe- 
quently not within the riſk of the policy : and 


beſides, he thinks this is not to be conſidered 


25 2 total loſs, in the caſe of intereſt and nv 
| intereſt, as it is a mere wager, whether the 


ſhip arrives or not. The ſhip did arrive in 


| England, and is now in being; and this was a 
ranſom at ſea, only for the benefit of the con- 
cerned ; but the defendant could reap no 
advantage by it, whether it was prudently done 
or not ; and it might occaſionally have been 


more for his intereſt if the ſhip had continued 
at ſea in the enemy's poſſeſſion, as there was a 


chance of her being retaken before ſhe had 


been carried within port; and if ſhe had, and 


arrived ſafe, there would have been no loſs 
within the terms of the policy; as he preſumes 
there is no room to claim a loſs in caſes of a 
| - recapture. 
| brokers, being of opinion, that on a policy, 
ntereſt or no intereſt, a capture at ſea is never 
conſidered as a total loſs, unleſs the prize is 
afterwards carried into the enemy's port, and 
that the abandoning the ſhip and cargo by 
the owners, after her arrival, will not alter 
the caſe, The jury found a verdict for the 
plaintiff. - Barclay v. Etherington. 1 8 

The Broomfield was inſured at and from the 
Leeward lands to Briſtol, intereſt or no in- 
tereſt, free of average loſs, and without benefit 
of ſalvage; and, among other underwriters, 
the detendant ſubſcribed. The ſhip in her 
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Several merchants, inſurers, and 


Lex Mercat. Re- 
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after having been in poſſeſſion of the eneny 


not being agreed to, ſhe was brought to 
LO and after a commiſſion of appraiſe 
ment 
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paſſage home was taken by a Spaniard, who toc 
out four men and the — and put nine 
of his men on board, and ordered them t 
carry her to Bilboa; for which place her court 
was directed: and on her voyage there, and 


thirty-nine hours, ſhe was retaken by the 
Terrible privateer belonging to Liverpool, and 
carried into Waterford, from whence ſome pto. 
poſals were made to. the owners of the Ty. 
rible, in order to ker releaſe, and permiſſionto 
proſecute her intended voyage to Brito]; but 


ad iſſued out of the Admiralty, ſhe and 
her cargo was ſold to pay the ſalvage due to 
the recaptors, as by act of parliament, 

One of her quondam owners now bought 
the whole, and afterwards parcelled her our 
among ſeveral gentlemen at Briſtol, who be: 


came copartners wich him; to which place 


ſhe was ordered, and where ſhe arrived; 
though, as the plaintiff ſuppoſes, this could 
not be an arrival, agreeable to, or within the 
intent and meaning of the policy in quel- 
tion, under the circumſtances above ſtated: 
iz. of her capture, recapture, appraiſement, 


and fate; and with an entire new ſet of 


owners, he thinks he is intitled to a total 
loſs. . + 
The defendant, on the contrary, urges, 
that this was no more than a bare capture 
and recapture, which he ſays has never been 
deemed a total loſs. In reply to which, the 
laintiff afirms, that this was {till more; for 


the ſhip, after being re-taken, was carried into 
Waterford by the privateer, kept ſome confider- 
able time there, afterwards was carried into 


Liverpool, and there (as above mention 
: wit 


Indurances. Mu 
with the cargo appraiſed and fold to pay the 


ſalvage, and a new ſet of owners engaged be- 
fore ſhe ſet out for Briſtol; by which the whole 
voyage was altered and loſt. By : 
And to juſlify this plea, he quoted my Lord 
chief juſtice Lee's ſentiments, when he gave 
judgment in the caſe of the Salamander: viz. 


« We muſt not judge this cauſe by the rules 
of the civil-law, but we muſt judge it by the 


rules of the common-law, and determine on this 


policy an agreement and contract between the 
parties, whoſe intention and meaning, when 
| they enter into it, muſt govern; and altho' 
in the civil-law, to make a forfeiture of an 


| inſurance, there muſt be a total loſs of pro- 


| perty, that is not a reaſon why it ſhould be re- 


quired in this caſe, becauſe here the policy, 
by the words of it extends to accident, where 


there may be no loſs of property, as taking 
by pirates, enemies, men of war, c. And 


this, his lordſhip declared, was taken notice 


of by Lord King in the caſe of Depaba and 
Ludlow, where there was no akeration of the 
property by that capture, as Sweden was not 


at war with England; and yet that was deemed 


2 total loſs: but in the preſent caſe, here 
was 2 Capture by an enemy. And his lord- 
ſhip farther ſaid, that the queſtion on the 
Salamander was not, Whether the property of 

| the privateer was loſt by this capture, but, 
| Whether the capture was ſuch a peril, as is 


| inſured againſt? The judges were unani- 


| mouſly of that opinion; and judgment was 
Sven for the plaintiff. Verdict for the de- 
tendant. Daubony v. Read. | 


The Ty er, Captain Harriſon, being bound te "RT 
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inſurance made on her, intereſt or no intereſt, 


free of average, and without benefit of ſalvage 
to the inſurers; and at the foot of the policy 


there was a warranty, that the ſhip ſhould 


depart with convoy from ſome port in the 
AAo 3 

The ſaid ſhip proceeded on her voyage as 
far as the Downs, and ſailed from thence un- 


der convoys, as warranted ; but ſoon after her 
departure, ſhe received a very conſiderable 


damage, which obliged her to return to 
Dover pier to refit: and after the neceſſary 


| affairs were finiſhed, ſhe ſailed again in proſe- 


cution of her voyage; and, for her ſecurity 
therein, to join the convoy at Spithead; 
but having got as far as the Je of White, 
ſhe proved ſo leaky, as obliged her to a ſe- 
cond return ; and ſhe once more arrived at 


Dover to ſearch for her leaks. 


Her owners, on this, thought it adviſeable 
to have her ſurveyed by men of ſkill and 
Judgment ; and thereupon two ſhip carpenters 
and two maſters of ſhips, having examined 
her, declared that they had ſurveyed both ſides 


from ſtem to ſtern above the wales, and the 


tranſom, after the planks were ripped off, 
and found the timbers to 'be very rotten, 
and in fo bad a condition, that, except all 
her upper works were pulled down and new 
built, they did not judge her in a fit condition 


to proceed on her intended voyage; and that, 
if ſhe was fo repaired, the charges would come 


to more than ſhe would be worth, with all 
belonging to her. % 
The plaintiff inſiſts, that ſhe was a very good 
ſhip when ſhe ſet out on her voyage, and ſhe 
was only rendered otherwiſe by the bad weather 
ſhe had met with, which ar laſt not only 


rendered her unfit for her voyage, but occa- 


ſioned 


Jnſurances, — Why 


ſioned her proving a total loſs to her owners; 
that ſhe would have weathered the ſtorm in 

all probability unhurt, had not the S pri- 

vateer drove foul of her; that when her firſt 

hurt was repaired, the builder ſuppoſed her 

ſtronger than before the ſtorm; though, when 
ſhe was laid open; her tranſom, as before 

mentioned, and moſt of her long timbers, 

were tound rotten; ſo that, notwithſtanding 

it is poſſible ſhe might have performed her 

voyage, yet, had her detects been known, 
no body would have cared to venture in 

her. | ; 

Mr. Burton, who fitted her out in the - 
Thames, declares ſhe was in very good con- 
dition, and fit for any voyage; though he did 
not examine her timbers, but only caulked her 
and mended her outſide and floor-timbers : 
but it is natural to ſuppoſe, that if her tim- _ 
bers were ſound in October, when theſe repairs 
were done, they could not have been rotten 

in January, when ſhe received her damage. 

And the defendant grounds his reaſons for 
not paying the ſaid inſurance, firſt, on that 
part of the policy's Contents, which aſſerts the 
ſhip to be tight, ſtaunch, and ſtrong; and, 
barring future accidents, able to go through 
the voyage; whereas, he ſuppoſes this veſſcl 
not to have been ſo, as he thinks is clear 
from the preceding affidavit, and from the 
verbal evidence of one of the ſurveyors : to 
which he adds, in order to make the proof 
of her defects the ſtronger, that on her firit 

' ſetting out ſhe belonged to two Jews, who, 
on her return to Dover Pier the firſt time, 
fold her to Mr. Richard Glover, 2 conſidera- 
ble merchant of this city, who ordered her to 
be repaired, and actually laid out upon her one 
hundred and fifty pounds; which, as it ap- 
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the ſhip brought into Dover Pier, there con. 


Inkurances. 
pears, was in a manner thrown away, as on 
her ſecond return ſne was condemned, broke 
up and fold in parcels; and her incapacity 
to proceed on her voyage having been ſo ap. 
parent from the foregoing ſurvey, as to induce 
Mr. Glover to deſire the ſhippers to take their 
goods out, though he had got three hun- 
dred pounds inſured on her, he ſeemed ſo ſen- 
ſible of the deceitful bargain with the Fews in 
ſelling him an old rotten ſhip, that he never 


demanded one farthing of the faid inſurance 


from the underwriters. 
That the plaintiff had no | intereſt in the 


veſſel, and therefore this was only a gaming 


policy; and as it is a general rule in all caſes 
of intereſt or no intereſt, that there muſt be 
a total loſs before the inſured can recover; 
and the inſurer, by this policy, being free 
from average, or a partial loſs, it ſeems to 
be the principal queſtion in this caſe, whether 


demned as rotten, divided into lots and fold, 
will be conſidered in the agreement or wager, 
as a total loſs? And to 1nforce the contrary, 
the defendant remarks, that there was no loſs 
at ſea, no capture, but a deliberate act done 
by the owner, upon a regular ſurvey, which 
occaſioned her being broke up, not by reaſon 


of the damage ſhe had received, but from 


Lex Mercat, Re- 
deviv, 282. 


the rottenneis of the principal parts of her 


works. Verdict for the plaintiff. Arnold v. 


Godin. 


The plaintifis having received orders from 


Mr. John Fones, of Boſton, in New-England, to 
make ſome inſurance for him on the Re- 
priſal, Captain Gower, and aiſo on her goods 
and freight at and from Cape Fare in North- 


Carolina to Briſtol. Underneath the pe 
. Sk "oo 


a. ci ts OS emo eats: Mo W 


Inſurances, 


for the ſhip only, was inſerted the ſubſequent 
| words-or declaration: viz. 

« The following inſurance is on the ſhip 
« only, valucd at the ſum inſured.” _ | 


On which part the defendant underwrote one 
hundred pounds. | ” 
The ſhip ſailed from Cape Fare with a cargo 
of pitch, tar, &c. in proſecution of her voyage 
for Briſtol, and had got within one hundred 


and fifty leagues to the weſtward of Cape Clear 


in Ireland, when ſhe was attacked and taken 
| by three French ſhips bound for Newfoundland, 
where they carried her and her cargo to a French 
port called Carpoon, after having firſt taken out 


all her men, and diſperſed them aboard their 


own ſhips. | 
On their arrival at the aforeſaid port, .the 


captors took out all her pitch (being two 


hundred and three barrels) ſome tar, what 
rice was aboard, &c. And after detaining her 


about three or four weeks in the ſaid port, 


the captors offered Captain Gowen his ſhip 
and remaining cargo for nine thouſand five 
hundred livres (about four hundred and twenty- 
hve pounds ſterling) which he accepted, and 
became the purchaſer thereof on thoſe terms, 
leaving his ſon. as an hoſtage for the payment 
p ĩᷣͤ ß 5 

The ſhip departed from Carpoon for Briſtal, 
and on her voyage met with very bad weather, 
which broke her rudder; and was forced to 
put into Appledore, in Devonſhire, the firit 
port they could make with ſafety) where the 


captain, firſt and ſecond mates, boatſwain, and 


a foremaſt man, made a proteſt on their 
oaths, giving ſuch an account as the pre- 
ceeding. N 
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Inſurances. 

The captain having purchaſed the ſhip and 
cargo, as before mentioned, on his arrival x 
Appledore, applied to Mr. Perkins of Briſtol, to 
whom he was conſigned by Jones, the owner, 
who refuſed to pay the ranſom money, or hare 


any thing to do with the ſhip or cargo, and 


then the captain came to Londen to the inſu- 


rers; and thoſe who inſured on the goods im. 


powered and deſired him to ſell the cargo for 
what he could, in order that if it produced 


more than the ranſom, they might have the 


benefit; but the inſurers on the ſhip would not 


intermeddle, or give any directions about it. 


The captain returned to the ſhip, and fold 
that and the cargo jointly for above one hun. 
dred pounds leſs than the redemption- money, 


after deducting charges; and he has been ob. 
liged to pay, or give ſecurity for the remainder, 
to procure his ſon's liberty. 


The ſhip being thus taken, and carried into 
an enemy's port, where ſhe was detained a 
conſiderable time, and had great part of her 


cargo taken out by the captors, and after- 


wards meeting with other misfortunes, which 
occaſioned her producing leſs than the ranſom- 
money, and conſequently to prove a total loſs, 


to be made good by the inſurer. 
The preceding is a ſtate of the caſe, and of 
the plaintiffs demands, who think themſelves 


intitled to a total loſs, as the policy was va- 
lued; but the defendant, on the contrary, pre- 


Lex Mereat. Re- 
deviv. 268, 


tends, that as part both of the ſhip and goods 


were ſaved, he is intitled to an average, and 
not ſubject to an intire loſs; but the ury 


found a verdict for the plaintiff, Lane and 


Cafſwall v. Collyer. Et 
The Mary, Captain Wilſon, was hired at 


London to carry goods to Dublin, and an inſu- 


rance was made on ſhip and freight; by 
| = 


th, 8 a—— C _ x:- " — 


Inturances. 


her paſſage ſhe ran aſhore on the ſands called 
Artelow Grounds, and was there deſerted by. the 
captain and failors, who went aſhore to fave 
their lives, ſuppoſing the ſhip irretrievably loſt ; 


but fome fiſhermen, hearing of the wreck the 


night before, went out after her, and early in 


the morning ſpied a fail off Mayenbead, near 


Artelow in the county of Wicklow, and about 
thirty miles from Dublin, lying afloat in about 
ten or eleven fathom of water, and about a 


mile and a half from ſhore, which proved to be 
the aforeſaid ſhip Mary, and on coming up. 


with her in the laſt quarter ebb, they found 
the ſhip lying to, with her gib ſail hauled to 


windward, and her mizzen fail ſet, and on 


boarding her, found her entirely deſerted, 
without one perſon therein. | 


After the fiſhermen had got in, they ſound- 


ed the pumps, and found ſo little water in her, 


that two hands cleared her in an hour's time, 
after which ſhe. leaked but very little; and 


ſome few hours after che fiſhermen meeting 


with a pilot, agreed with him for half a guinea 
to carry her into Polebegg (which is a place 


where ſhips bound for Dublin, that draw much 


vater, are unloaded and diſcharged) where ſhe 
was delivered to Captain Vilſon, who took her 
in charge, and was afterwards moored, and all 


her cargo delivered ſafe and undamnified, and 
the freight accordingly paid for the ſame. 

The ſhip was, after her diſcharge, removed 
from Polebegg to the bank ſide, and there lain 
on the ground to ſearch if ſhe had received 
any damage, and it was found that nine or 


ten feet of her ſheathing was rubbed off, and 


about the ſame quantity of her falſe keel 
broke, and the ſhip ſtrained very much, ſo that 
they were forced to carry her back to Polebegg, 


and there moor again. 
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Jnſurances., 
The plaintiff demanded the whole inſurance, 
which was ſeven hundred pounds, on a ſup 
poſed proof of the ſhip's being rendered unft 
for any future ſervice by her being run aſhore, 
as aforementioned ; and the defendant tries to 
invalidate his claim, by firſt endeavouring ty 
prove, that ſhe could not be of near the value 
inſured, as ſhe was an old New England built 
ſhip, and ſold a little before, to be broke uy, 


for one hundred and fifty pounds ; but the de 
_ purchaſer re-ſold her to another, who ſold the of 
moiety thereof to the plaintiff, as he aſſerts, 
for four hundred pounds, the truth of which M 
ſale the defendant ſuſpects, as well upon ac pc 
count of the lowneſs of the firſt purchaſe, as | nc 
an eraſure upon which the concern was wrote; 
and he likewiſe offers ſome reaſons to ſuppoſe, v. 
that the ſhip was wilfully run aſhore, and no: tl 
undeſignedly, as the captain aſſerts. And to d 
ſupport theſe allegations, he refers to the d 
manner in which ſhe was found, with little or t 
no damage, as aforeſaid, more than what was Will & 
_ occaſioned by her lying aground. That the U 
captain had a very bad character, and it was N 
ſuſpected he had made large inſurances, which 
induced him wilfully to loſe the ſhip, more eſ- „ 
pecially as the mate had declared, that if the 1 


captain would have left him two boys, he 


would not have quitted the ſhip ; and ſeve. 


ral other things, to the ſaid purpoſe ; but 
theſe not appearing ſo plain to the jury, they 
found a verdict for the plaintiff Huſſey v. 


Peter Joyce, a mariner, being a part owner of 
one moiety of a ſhip called the Good Fellow pri- 
vateer, together with the other owners, fitted 


her out in a warlike manner, to cruize againſt 


his majeſty's enemies, and in April, 1744, ob- 
tained a proper commiſſion for that pores 
£1 | rom 


e 
of: 


Juſurances, 


fm the lords of the admiralty. Mr. Foyce 
being himſelf the maſter of the ſhip, and a- 
board, employed Meſſrs. George Fitzgerald, 
uncle and nephew, and partners, to make an 
inſurance for his intereſt and uſe. They ac- 
cordingly procured a policy of inſurance for a 
thouſand pounds, hereafter particularly ſet 
forth, to be ſigned by ſeveral underwriters, 
among whom the defendant Charles Pole, un- 
derwrote for one hundred pounds on the giſt 
| of Auguſt, 1744. 5 — 
Mr. George Fitzgerald the elder died in 
March, 1743, and the right of action on this 
policy ſurvived to Mr. George Fitzgerald, the 
| now plaintiff, py 
The purpoſe for which the Good Fellow pri- 
vateer was fitted out and employed, during 
the time for which the inſurance was made, 
being on the 14th day or June, 1744 totally 
defeated by a mutiny of the ſailors on board, 
their deſertion from her, and carrying off the 
fre arms belonging to the ſhip,; the plaintiff, 
in Hil, term, 1748, on the behalf and for the 
uſe of Peter Joyce, brought an action on the 
caſe in the court of King's Bench, againſt the 
3 8 Charles Pole, in which he declares as 
ollows; 5 EY 


| Whereas on the 21ſt day of Auguſt in the 
| year of our Lord 1744, the ſaid George the el- 
der, and George the younger, whom the ſaid 


W Gorge the younger hath ſurvived, were part- 


ners together in the way of trade and mer- 
chandize, to wit, at London aforeſaid, in the 
pariſh of 5. Mary Le Bow, in the ward of 
| Cheap; and the ſaid George the elder and George 
the younger, being ſo partners together, on 
| the ſame day and year, at London aforeſaid, in 
| the pariſh and ward aforeſaid, according to the 

Ls | ns C | 
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Jnſurances, 
cuſtom of merchants, cauſed: to be made 
certain writing or policy of inſurance, purpon. 
ing thereby, and containing therein, that the 


laid George the elder and George the Younger, 


by the names of George Firzgeraid and company, 
as well in his own name, as for and in th 
name and names of all and every other perſon 
or perſons to whom the ſame did, might, 0 
ſhould appertain in part or in all, did make a 
ſurance, and cauſed himſelf and them, and 
every of them, to be inſured, loſt or not loft, 
at and from Jamaica to any ports and places 


where and whatſoever, at ſea or ſhore, 3 
. cruizing from port to ports, and place to 


places, for and during the term and ſpace of 


four calendar months, upon the body, tackle, 


apparel, ordnance, munition, artillery, boat, and 


other furniture, of and in the good ſhip ot 


veſſel] called the Goodfellow privateer, whereof 
was maſter under God, for that voyage, Per 


Joyce, or whoſoever elſe ſhould go for maſterin 
the ſaid ſhip, or by whatſoever other name or 


names the ſame ſhip,. or the maſter thereof, 
was or ſhould be named or called ; beginning 


the adventure upon the ſaid ſhip, &c. from 


and immediately following the fourteenth 
day of June then laſt; and ſo ſhould con- 
tinue and endure, untill the ſaid ſhip, with 


all her ſaid tackle, apparel, Sc. ſhould be 
arrived at any ports and places, where and 
_ whatſoever, a cruizing from port to ports, and 
place to places, for and during the term and 


ſpace of four calendar months, commencing as 
above written without prejudice to that inſu- 
rance ; the ſaid ſhip, &c. for ſo much as con- 
cerned the aſſured, was and ſhould be valued 


(one half part of the ſhip) at one thouſand 


pounds ſterling, without further account to be 
given by the aſſured for the ſame. Touching 


the adventures and perils which they the aſſi- 
rers 


Inturances. 


rers were contented to bear, and did take up- 


on them in that voyage, they were, of the ſeas, 
men of war, fire, enemies, pirates, rovers, 


thieves, jettizons, letters of mart and counter- 
mart, ſurpriſals, taking at fea, arreſts, reſtraints, 


| and detainments of all kings, princes and peo- 


ple, of what nation, condition, or quality ſoe- 
| ver, baratry of the maſter and mariners, and of 


all other perils, loſſes, and misfortunes, that 


had or ſhould come to the hurt, detriment, or 
damage of the ſaid ſhip, &c. or any part there- 


of; and in caſe of any loſs or misfortune, it 
ſhould be lawful to the aſſured, their factors, 


| ſervants, and aſſigns, to ſue, labour, and travel, 
for, in and about the defence, ſafeguard, and 
| recovery of the ſaid ſhip, Sc. or any part 


thereof, without prejudice to that inſurance ; 


to the charges whereof they the aſſurers would 


| contribute each one, according to the rate and 


quantity of his ſum therein aſſured : and it 


was agreed by them, the inſurers, that that 


writing or policy of aſſurance ſhould be of as 
much force and effect as the ſureſt writing or 


policy of aſſurance, theretofore made, in Lom- 


. bard-ſtreet, or in the Royal Exchange, or elſe- 


where in London: and fo they, the aſſurers, 
were contented, and did thereby promiſe and 


bind themſelves, each for his own part, their 


| heirs, executors, and goods, to the aſſured, 
| their executors, adminiſtrators, and aſſigns, for 
the true performance of the premiſes, con- 
teſſing themſelves paid the conſideration due 
unto them for that aſſurance by the aſſured, 
at and after the rate of twenty guineas per cent. 
and 1n caſe of loſs, (which God forbid) the aſ- 
lured to abate but two pounds per cent. the aſ- 
ſurers being free from all average, as by the ſaid 
writing, or policy of aſſurance, it doth and may 
more fully appear; of which ſaid writing, ar 


policy 
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and George the younger, as aforeſaid, was _ 


 Fnſurances. 


policy of aſſurance, ſo made as aforeſaid, he the 


laid Charles, afterwards, to wit, on the ſaid ziſ 


day of Auguft, in the faid year of our Loy, 


1744, at London aforeſaid, in the pariſh and 
ward aforeſaid, had notice; and thereupon 


he the ſaid Charles, afterwards, to wit, upon 


the ſame day and year aforeſaid, at Lonun 
aforeſaid, in the pariſh and ward aforeſaid i; 
conſideration that the ſaid George the elde, 
and George the younger, at the ſpecial inſtance 
and requeſt of the ſaid Charles, had undertaken, 
and then and there faithfully promiſed the ſaid 
Charles to perform and fulfil every thing in the 
ſaid writing, or policy of aſſurance mentioned, 


on their parts and behalfs to be performed and 


fulfilled, and had then and there paid to the 
ſaid Charles twenty guineas as a reward for the 


aſſurance of one hundred pounds, upon the 
faid premiſſes, mentioned and contained in the 


faid writing, or policy of aſſurance ; he the 
ſaid Charles undertook, and then and there 


faithfully promiſed the ſaid George the elder, 


and George the younger, that he the ſaid Charts 
would become, and he did then and there be. 
come an aſſurer to the faid George the elder and 


George the younger, for the ſum of one hun- 


dred pounds, on the premiſſes mentioned in 


the ſaid writing or policy of aſſurance; and 


that he the ſaid Charles would perform and ful. 


fil every thing in the ſaid writing, or policy of 
| aſſurance, contained to be performed on his the 
aid Charles's part and behalf, as ſuch an aſſuret, 


as to the ſaid one hundred pounds, by him b 


aſſured, and then and there ſubſcribed the faid 


writing, or policy of aſſurance, for the aſſurance 
of the ſaid one hundred pounds: and the fad 
George, the now plaintiff, further ſaith, the faid 


_ infarance, fo made by the ſaid George the elde!, 


—_—_— ö * 4 $—_ ws www Wold ans -— . 


Juſurances, 


for, and on account of, and in truſt for, and 
for the uſe and benefit of Peter Joyce; and 
that the intereſt which the ſaid Peter Foyce, at 
the time of making the ſaid inſurance, as afore- 
| ſaid, and during the ſaid cruize and voyage 
hereafter mentioned, had in the ſaid ſhip, be- 
| ing a privateer, amounted to a large ſum of 
money, to wit, two thouſand pounds and up- 
wards ; and that the ſaid ſhip, on the ſaid 14th 


day of June, in the ſaid writing, or policy of 


| affurance, mentioned, in the ſaid year of our 
Lord, 1744, being at Jamaica aforeſaid, in 
parts beyond the ſeas, in good ſafety, ſet fail, 
and departed from thence in and upon her ſaid 
intended voyage a cruizing, according to the 
intention of the ſaid writing, or policy of af- 
ſurance ; and from and after the ſaid four- 
teenth day of June, was a cruizing from port 
to ports, and place to places, until the faid 
ſhip afterwards, and within the faid four ca- 
lendar months, commencing from the ſaid 
14th day of June, to wit, on the 23d day 
of September, in the ſaid year of our Lord, 1744, 
then failing upon the high ſeas, and at a great 
diſtance from Jamaica aforeſaid, and proceed- 
ing in her ſaid voyage, was in a mutinous 
manner, by force and arms, againſt the will 
of the then maſter and officers of the ſaid 
ſhip, ſeized, taken, reſtrained, and detained by 
the greateſt part of the mariners then on board 
her; and the command, direction, and govern- 
ment thereof were taken from the ſaid maſter; 
and the ſaid ſhip was not permitted to fail and 
| Proceed in her ſaid voyage a cruizing any 
longer, but was then and there, contrary to 
and againſt the will of the ſaid maſter and offi- 
cers, by the ſaid mariners, in a mutinous man- 
ner, carried back again to Jamaica aforeſaid, 
where the ſaid mariners afterward, to wit, on 
the zoth day of the ſame September, being then 

and 
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Jnſurances. 


and there arrived with the ſaid ſhip, againſt the 


will of the ſaid maſter and officers, run ay; 
from the ſaid ſhip, with the boats belonging tg 
the ſame ſhip, and totally quitted and deſerted 
her, whereby, and by means whereof, the ſaid 


| ſhip did not, nor could not, perform her ſaid 
voyage a cruizing for and during the aid four 


calendar months, according to the intention of 
the ſaid writing, or policy of aſſurance ; but, 
from the time of taking, ſeizing, and detain. 
ing of the ſaid ſhip, as aforeſaid, for and dy. 


ring the reſidue of of the ſaid four calendyr 
months then to come and unexpired, was to- 


rally diſabled to perform the ſame, whereby 


the owners and proprietors of the ſaid ſhip to. 
_ rally loſt all profit, benefit, and advantage that 
might have accrued to them in and from the 


ſaid cruize during the reſidue of the ſaid four 
calendar months ; of all which premiſſes the 
ſaid Charles Pole afterwards, to wit, on the firſ 


day of May, in the year of our Lord 1745, at 
London aforeſaid, in the pariſh and ward afore- 


ſaid, had notice, and was then and there re- 
queſted by the ſaid George the elder and Geng 
the younger, to pay to them ninety-eight 
pounds, parcel of the ſaid one hundred pounds, 
deducting two pounds reſidue thereof, in re- 
ſpe& of the ſaid loſs, which the ſaid Chart, 


according to the form and effect of the fad | 


writing, or policy of aſſurances, and of his fad 
promiſe and undertaking, then and there ought 


do have paid to the ſaid George the elder and 


George the younger. 


There were two other counts, in the declara- 


tion, which, being found for the defendant, 
are not material. 


Jo this declaration the defendant pleaded 


the general iſſue. 
| The 
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Inturances. 
The cauſe was tried at the ſittings in Lon- 


aon, before Lord chief juſtice Lee, by a 
ſpecial jury; when, at the requeſt of the de- 


fendant's council, a ſpecial verdict was found, 
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that the ſaid Charles, on the thirty - firſt day 
of Auguſt, in the year of our Lorp 1744, in 


| the city of London, did ſign and ſubſcribe 
| the policy of aſſurance in the declaration 
| mentioned, in the words and figures following: 
that is to ſay, 7 | 


« In the name of Gop, amen. George Fitz- 


name as for and in the name and names of 
all and every other perſon or perſons to whom 
the ſame doth, may, or ſhall appertain, in 
part or in all, doth make aſſurance, and 
cauſeth himſelf and them, and every of them, 


to be inſured, loſt or not loſt, at and from 


Jamaica, to any ports and places where and 


| whatſoever, at ſea or ſhore, a cruizing from 


port to ports, and place to places, for and 
during the term and ſpace of four calen- 
dar months, upon the body, tackle, apparel, 
ordnance, munition, artillery, boat, and other 
furniture. of and in the good ſhip or veſſel 
called the Goodfe/low privateer, whereof is 
maſter, under God, for this preſent voyage, 


Peter Joyce, or whoſoever elſe ſhall go for maſ- 


| ter in the ſaid ſhip, or by whatſoever other 


name or names the ſaid ſhip, or the maſter 
thereof, is or ſhall be named or called, begin- 


ning the adventure upon the ſaid ſhip, &c. from 
and immediately following the 14th day of 
June laſt; and fo ſhall continue and endure un- 


| Ul the ſaid ſhip, with all her ſaid tackle, appa- 


rel, Sc. ſhall be arrived at any ports and pla- 


ces where and whatſoever, a cruizing from port 


to ports, and place to places, for and during 
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gerald, and company, as well in his own  _ 
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Jnſurances, 


the term and ſpace of four calendar month, 


commencing as above written, without prejy. 
dice to this inſurance ; the faid ſhip, Sc. fot ſo 
much as concerns the aſſured, is and ſhall be 
valued (one half part of the ſhip) at one thou. 


ſand pounds ſterling, without further account 


to be given by the aſſured for the fame, touch. 
ing the adventures and perils which we the a. 
ſurers are contented to bear, and take upon u 
in this voyage, they are of the ſeas, men of 
war, fire, enemies, pirates, rovers, thieves, jet. 
tizons, letters of mart and countermart, ſurpri. 


_ zals, takings at ſea, arreſts, reſtraints, and de. 


tainments of all kings, princes, and people, of 
what nation, condition or quality ſoever, baratry 


of the maſter and mariners, and all other perils, 
| loſſes, and misfortunes, that have or ſhall come 


to the hurt, detriment, or damage of the {aid 
ſhip. Sc. or any part thereof: and in caſe of 
any loſs or misfortune, it ſhall be lawful to the 


aſſured, their factors, ſervants, and aſſigns, to 


ſue, labour, and travel, for, in, and about the 


defence, ſafeguard, and recovery of the fad 
ſhip, or any part thereof, without prejudice to 


this inſurance, to the charges whereof we the 
aſſurers will contribute. each one according to 
the rate and quantity of his ſum herein aſſu- 
red. And it is agreed by us the inſurers, that 
this writing, or policy of aſſurance ſhall be of 
as much force and effect, as the ſureſt writing 
or policy of aſſurance heretofore made in Lon. 


bard-ſtreet, or in the Koyal Exchange, or elle- 


where in London; and fo we the aſſurers are 
contented, and do hereby promiſe and bindour- 


ſelves, each one for his own part, our hers, 


executors, and goods, to the aſſured, their exe- 
cutors, adminiſtrators, and aſſigns, for the true 
performance of the premiſſes, confeſſing our- 
ſelves paid the conſideration due unto us i 
| | this 


N. 


Inturances. 


| this aſſurance, by the aſſured, at and after the 
rate of twenty guineas per cent. and in caſe of 
loss (which God forbid) the aſſured to abate 
but two pounds per cent. the aſſurers being free 
| from all average. In witneſs wheregf we the 
afſurers have ſubſcribed our names and ſums. 
aſſured in London this goth of Augnft, 1744, 
One hundred pounds. Charles Pole, one hun- 
dred pounds prem. Received 31ſt Auguſt, 
1744. a 


And the faid jurors further ſaid, that the 


| faid ſhip Goodfellow was ſafe at Jamaica the 
14th day of June, 1744, and ſailed from thence 
the fame day upon the cruize in the policy be- 


 fore-mentioned ; and that the ſaid hip was an 
Engliſh privateer, and duly commiſſioned as 


ſuch by the lords commiſſioners of the admi- 
ralty of Great Britain. 


And the ſaid jurors further ſaid, that during 
a} the time of the ſaid cruize, there was open 
war carrying on by the king of Great Britain 


| againſt.the French king and the king of Spain, 


| and that on the tenth day of Fly, 1744, the 


laid ſhip Goodfellow, in her ſaid cruize, met with 
a French ſhip, with money and goods on board 


| to the value of four thouſand and two hundred 


pounds ſterling, and made prize thereof; and 
that afterwards, viz. upon the 31ſt day of Au- 
guſt following, Peter Joyce, the captain of the 
| lad ſhip Goodfel/ow, being through illneſs un- 

abe to continue in the command of the ſaid 
ſhip Goodfellow, quitted the ſaid ſhip, with the 
conſent. of all the crew thereof ; and the firſt 
| leutenant therecf, John Huſſey, was, by joint 


conſent. of the ſaid captain, and all the ſailors 


and mariners belonging. to the ſaid ſhip, ap- 
pointed; commander thereof. And the ſaid 


Jurors,/ upon their ſaid oath, further ſaid, that 
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Jnſurances, 


the ſaid ſhip Goodfellow, under.the command 
the ſaid 7ohn Huſſey (on whom the ſaid com. 
mand would neceſſarily have devolved, in caſe 
of the ſaid captain Peter Foyce's death) was ſail. 
ing on the ſaid cruize, for a port or place calle 
the River of Dogs, to procure water; and after. 
Wards, whilſt the ſaid ſhip was neceſſarily failing 
for the ſaid River of Dogs, as aforeſaid, and 
within the four months mentioned in the ſaid 
policy, viz. on the twenty-third day of 6. 
tember, 1744, the crew of the ſaid ſhip muti. 
nied againſt the ſaid commander Jobn Huſr, 
and officers, and by force carried the {aid 
ſhip, againſt the will of the ſaid commander 
John Huſſey, and officers, who could not reſiſt 
the ſame, back towards Jamaica, and, before 
her arrival in port there,, cauſeleſly, againſt the 


conſent of the ſaid commander, John Huſc), 


ſeized the boat, fire- arms, and cutlaſſes belong. 
ing to the ſaid ſhip Goodfellow, and carried off 
the ſame, and deſerted the ſaid privateer; by 
which the ſaid cruiſe was totally prevented and 
loſt for the remainder of the ſaid four months, 
from the ſaid twenty-third of September : and 
the ſaid jurors, upon their ſaid oaths, further 
ſay, that the ſaid ſhip Goodfellow arrived at Ja- 
maica upon the 29th of September, in the ſaid year 
1744, and was there in good ſafety at and 
atter the end of the four months aforeſaid; 
but was prevented by the ſaid mutiny and 
deſertion, as aforeſaid, from further purſung 
her ſaid cruize. And the ſaid jurors, upon their 
ſaid oaths, further ſay, that the inſurance upon 
the ſaid ſhip Goodfellow was made for the account 
of Peter Joyce, the owner: and alſo the captain, 
for the former part of the ſaid cruize ; and 
that the ſaid Peter Foyce had intereſt during 
all the time of the ſaid cruize, in the ſaid 
© ſhip Goodfellow to the amount of the ſum ii 
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Inturances. 


by them, the ſaid jurors, in form aforeſaid, | 


found, the aforeſaid Charles Pole did undertake 
| and promiſe, in manner and form aforeſaid 


or not, the ſaid jurors know not, but pray 
the advice of the court thereupon ; and if, 


upon the whole matter, by them the ſaid ju- 


| rors, in form aforeſaid, found, the ſaid court 


ſhall be of opinion that the aforeſaid Charles 


| Pole did undertake and promiſe, in the man- 


| ner and form within written; then the ſaid 
jurors, upon their {aid oaths, ſay, that the ſaid 
Charles did undertake and promiſe, in the man- 


ner and form as the ſaid George Fitzgerald hath 
declared, and aſſeſs the damages of him the ſaid 


George Fitzgerald, upon the occaſion, beſides 


his coſt and charges, by him, about his ſuit in 


this behalf ſuſtained, to ninety-eight pounds; 
and for thoſe coſts and charges to forty ſhillings: 
| but if, upon the ſaid whole matter, by the ſaid 


| jurors, in form aforeſaid, found, the ſaid court 
ſhall be of opinion, that the ſaid Charles Pole 


did not undertake and promiſe, in manner and 


form as the ſaid Charles Pole by his plea hath 


aledged; then the ſaid jurors, upon their 
lad oaths, ſay, that the ſaid Charles Pole did 
not undertake and promiſe in manner and form 
| as the ſaid Charles Pole by his plea hath al- 
ledged. N 


Upon this verdict, the court of King's 


Bench, upon argument, gave judgment for 


the plaintiff; upon which a writ of error was 
brought in the Exchequer chamber; and, after 


wice arguing the caſe, the judgment, by the 


unanimous opinion of all the eight judges of 
Aint court was reverſed. £0 


The plaintiff brought his writ of error in Mag. tw, «46, 


parliament againſt the judgment pronounced 
in the Exchequer chamber. The general er- 
oy — | rors 
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Jnſurances. 
rors are aſſigned, and the defendant has Pleaded 


there is no error; and thereupon iſſue ig 
joined. 


It is found, that, by the mutiny, S. the 
voyage and cruize was totally prevented and 
loſt, for the remainder of the four months 
from the twenty-third of September. -------It is 
averred, that Peter Joyce had intereſt, during 
the crates in the ſhip, and found, that he 


had intereſt 1a the _ to the amount of the ſum 


inſured : 

That the ſhip was in being at "wid after the 
end of the four months. 

The general queſtion 1s, Whether an event 


x tough Arent accounts are given of the 
invention of inſurances, yet they certainly were 


brougnt into practice by merchants for the fake 


of trade, and in order to divide the riſk. 
The nature of the contract originally ws 
that a ſpecified voyage ſt ould be performed 


free from perils: and, in caſe of accident, the 


inſurer was for a certain price to bear the trader 
harmleſs. 

Hence it followed, that this contract origin. 
ally related to the ſafety of a voyage particular 


ly deſcribed, in reſpect either of a ſhip or cargo, 


and that the inſured could not recover beyond 


the amount of his real loſs : therefore, without 


abandoning what was ſaved to the inſurer, he 
could not recover the whole value, except In 


caſe of a total loſs. 


A very inaccurate form of this a was 


onciently uſed among merchants and drawn by 


themſclve: es. 1 
0 


7 


has happened, upon which the underwriter, | 
by the terms of the Policy, are to pay = 


=> 2 © 


Jnſurances. 


It was brought into Englan 1 by perſons ho. 


came from abroad, and ſettled in Lombard- 
fret. 

The terms of this contract, though very 
jmperfectly penned, having acquired a ſenſe 
from the uſage of merchants, the form is fol- 
lowed to this day; and every policy refers to 
tioſe made in Lombard-ſtreet. 7 

Hence, contrary to the general rules, pa- 
role evidence is admitted to explain this con- 


tract, though in writing; and the words are 


controuted, or hverally ſupplied, by the intent 


of the agreement, the uſage of merchants, and, 
| above all, by judicial determinations, which 


are the ſtrongelt evidence of che received law 
of merchants. 
Upon theſe policies the voyage, and not the 


bare ſafety or exiſtence of ſhip or cargo, 1s the 


| ſubject matter of the inſurance. 
In proceſs of time, variations were made, by 
expreſs agreement, from the firſt kind of po- 


licy, It being troubleſome to the trader to 


prove the value of his intereſt, and aſcertain 
the quantity of the loſs, he gave the inſurer a 


high premium to agree to eſtimate his intereſt. 


a1 a preciſe ſum, and to give up his claim to 
what might be ſaved; and the inſured, on the 


other hand, waived any claims of contribu- 


| tion, in reſpect of accidents which might ob- 
ſtruct, but not defeat the voyage. 

To recover upon this kind of policy, the 
| inſured need only prove, that he had an intereſt 
without ſhewing the value. 


Caſes where it might not be proper fe the 


trader to diſcloſe the nature of his intereſt, 
introduced a third kind of policy, where the in- 
ſurer diſpenſed with the inſured having any in- 
tereſt either in a ſhip or cargo. 
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Inturances. 
In theſe two laſt kinds of policy, valued free 


from average, and intereſt or no intereſt, it; 
manifeſt that the performance of the voyage ot 
adventure, in a reaſonable time and manner, 


and not the bare exiſtence of the ſhip or cargy, 
is the object of the inſurance ; and fo it has 
been often adjudged, as appears by the ſevery 


caſes following: 


| Inſurance on an hoy uſed for a packet-boat 
from Helvoetfluys to Harwich, intereſt or no in. 


_ tereſt, without further account. The hoy, in 
her voyage, was taken by a Swediſh ſhip (tho 
no war then between Sweden and Great. Britoin 


After being nine days in the cuſtody of the Se. 


Aiiſb ſnip, the hoy was retaken by an Ezgliſh man 


of war, carried to Copenhagen, and from thence 
to Harwich, where ſhe was at the time of the 
trial. „ „„ 
A verdict was given for the plaintiff, ſubjed 
to the opinion of the court of C. P. The cal: 
was twice argued ; firſt by civilians, and then 
by common lawyers ; and the court gave judg. 
ment for the plaintiff, though the ſhip was then 
in being at Harwich. The queſtion was not, 


Whether the property of the ſhip was {ol 


by the capture ? but, Whether the capture 
was a peril inſured againſt, and had happened 


in the voyage? Depaiba v. Ludiow, 


Inſurance an the ſhip called the Lud 
Caſtle man of war, from Jamaica to England 


intereſt or no intereſt, free of average, &. 


This ſhip was in her voyage compelled by 
ſtorms at ſea to put into Antigua, where Ad. 
miral Knozoles, being in want of a hulk for hi 
majeſty's ſervice, thought proper to convel! 
the Ludloto Caſile to that uſe. The treaſure 01 


board her was brought home in the Scarborone. 


The inſured brought his action; and thoug| ! 
appearec 


Inturance. 


appeared in evidence that the ſhip was exiſting, 


and upon the eſtabliſhment, it was determined, 


and by a ſpecial jury a verdict given according- 
ly, that the voyage from Jamaica being loſs, 


the plaintiff was intitled to recover, which he 


did. Barclay and Collier. T 
Inſurance on the Sarah galley, at and from 
London to Gibraltar, and from thence to Lon- 


aon, valued at the ſum inſured. This ſhip was 
chartered from London for Gibraltar, and thence 


to the Nore, to receive orders from the freight- 
er; and the plaintiff was the ſole owner of the 


ſhip. The ſhip arrived at Gibraltar in June, 
and was loaded with wines by the freighter's 


| correſpondent for her return voyage. At Gi- 
braltar the ſhip was ſeized by the Saliſbury and 
Soleby men of war. The maſter was turned 


| out of poſſeſſion, and ſeveral of the ſailors im- 


preſſed. The captors proceeded againſt the 
ſhip and cargo as forfeited. The ſhip was or- 


dered to be reſtored, and was ſent by the 
freighter's correſpondent with a cargo for Dune 
kirk, where ſhe was afterwards overſet and loſt. 


An action was brought by the inſured, and 


though it was relied on for the defendant, that 
the ſhip was not totally loſt, but had been deli- 


vered after the capture to the agent of the 
freighter, and by him ſent another voyage”; 


yet, as the taking at Gibraltar was a breach of 
the policy in the voyage, whereby the return 


voyage was prevented, a ſpecial jury gave the 
plaintiff a verdict for a total loſs ; and he had 
Judgment accordingly. Storey v. Brown. 


Inſurance on the Auna, at and from any port 


or place, or degree of latitude whereſoever the 
ſhip might be on the 7th of May, 1741, to any 


port, place, and degree of latitude, until her 


arrival at London, intereſt or no intereſt, tree of 
average, Sc. This ſhip was a tender to the 
ſhips ſent to the South Sea under the command 


of 
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of Lord Anſon, and proceeded to the iſland of 


Juan Fernandez, where ſhe was unloaded and 


_ diſcharged the king's ſervice. But being in 


want of ſtores to return to England, ſhe was ſold 
for the uſe of the fleet by the captain for three 
hundred pounds, for which he received à bil 


on the commiſſioners of the navy, afterwards 


paid to the plaintiff, the ſole owner, together 
with the freight, and all the ſailors wages, to 


the time of the ſale of the ſhip. The plaintiff 
and owner alſo received ſix thouſand, four hun. 


dred and ten pounds for the freight of the out- 


ward bound voyage, and, two thouſand, five 


hundred and ninety pounds, as ſeven months 
freight, being the time computed the ſhip 


would have taken to return home. An action 


was brought on tie policy, and although it was 


inſiſted on for the defendant, that the ſhip had 
not been deſtroyed by any peril in the policy, 
bur fold by the owner for the uſe of the go. 

vernment, who had, for the conveniency of the 
ſervice, diſpoſed of her as was thought fit; and 


that the inſured had actually received a price 


and freight for her, as having performed her 
. homeward bound voyage; ſo that, it there was 
any loſs in point of value, it would only be a_ 


partial and average loſs, which was expreſly 


not to charge the inſurers : yet upon all the 
above facts (agreed between the parties) as the 
' ſhip had been rendered incapable of performing 


the ſervice for which ſhe was fitted out, viz. 
attending the fleet in the South Seas, and home, 


the plaintiff recovered a verdict for a total los, 
by a ſpecial jury, agreeable to the directions 
of the court. Hanbury and King. | 


| Infurance on goods in the Durſtey galley, 
intereſt or no intereſt, free of average, &c. at 


and from Jamaica to Briſtol, The ſhip was in 
| her voyage taken by a Spaniſþ privateer, and 


carried 


Inturances. 


carried into a port in Spain, where, after being 
kept for eight days, ſhe was cut out by an Eu- 
| gljþ privateer. The inſured brought an action 
on the policy. The inſurer inſiſted it was only 
an average loſs, the ſhip and goods exiſting, and 
by ſtatute were to be reſtored to the owners on 
falvage: But it was determined, and by a ſpe- 
cial jury a verdict given accordingly, that not- 
withſtanding the exiſtence of the ſhip and 
goods, yet the inſured voyage being loſt, the 
plaintiff was intitled to recover upon that poli- 
oy. Dean and Dicker, MORT 
Inſurance on the Diſpatch galley, intereſt or 
no intereſt, free of average, &c. from Jamaica 
to Hull. In her voyage ſhe was taken by a 
French privateer, and carried to Hamburgh, and 
after being twelve days in the hands of the 
enemy, ſhe was retaken by Hurſt, mefter of an 
Engliſb ſhip, and brought to London, where ſhe 
was adjudged to be reſtored to the owner, pay- 
ing falvage. The owner fold the ſhip, and 
paid the ſalvage. An action being brought on 
the policy, notwithſtanding the ſhip had not 
been loſt, but was ſold by the owner, it was 
held to have been a loſs of the voyage, and the 
ſpecial jury gave a verdict accordingly. White- 
head and Bance, „ 
Many other ſorts of inſurances upon other 
forts of things in the nature of wagers or bar- 
gains upon contingencies, have been introdu- 
ced, concerning which the agreement of the 
parties is the rule which governs. 
That a man ſhall live ſuch a time; that one 
man ſhall outlive another; that a voyage ſhall 
be performed in a given time; that a ſhip ſhall 
arrive at ſuch a port before ſuch a fair; and 
Every other contingency may be aſſured at a 
fixed ſum, f 
Many 
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cond or third kind, deſcribing any . particular 
voyage. The way therefore taken was to in- 
ſure the ſhip from all perils enumerated, as a 
privateer, to cruize during a limited time; 
and ſuch inſurance of privateers is a modern 


the capacity of the ſhip to cruize, notwithſtand- 
ing the perils, and not the exiſtence or the pro- 
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proviſions, on board his own ſhip, and was cat. 
Tying his prize into France. On the 25th of 


gain, as well as public ſervice, deſiring to en. 
gage in fitting out privateers, the greateſt ex. 


whether they could divide the riſque by inſu. 
Trance. 


they could not do it, becauſe there was no car- 


the parties to ſuch a contract, but judicial de- 
determinations have declared this to be the 
ſenſe. 5 


Jnſurances. 


Many merchants, with a view to their og 


pence of which conſiſts in the outlet, the yic. 
tualling, the ſtores, the advance money paid to 
the failors, Sc. they bethought themſelvez 


By the firſt kind of inſurance (open policie) 


go; and the value of the ſhip was not the 
meaſure of the owner's expence and riſque, 
They could not do it, according to the fe 


practice. . _ Pg | 
The very end of this contract ſhews, that 


perty of the ſhip, at the end of the limited 
term, is the ſubject matter of ſuch an inſurance; 
and this is not only the obvious meaning of 


Þ 


| Inſurance for three months from the 21ſt of 
December, 1744, upon the Salamander privateer, 
to any port or places whatſoever, intereſt or no 
intereſt, free of average, Sc. The privater 
was taken in the ſecond month by a Frencb 
man of war, who took the captain and molt of 
the privateer's men, with the commiſſion and 


February the privateer was retaken by an Engl 
ſhip, which took the Salamander with her on 4 
„ cruize, 


Inſurances. 


cruize, and then carried her into Liſbon, where 
ſhe remained. An action being brought on 
the policy, a ſpecial. verdict found; upon ar- 
gument of which the court of King's Bench 
| unanimouſly gave judgment for the plaintiff; 
and againſt this judgment no writ of error was 
| ever brought. Pond and King, FITS 
Inſurance on a privateer for two months. In 
the firſt month ſhe was taken by the enemy, 
and retaken by Admiral Martin, who, before 
the end of the firſt month, ſent her into Briſtol. 
. The privateer had received no damage in the 
engagement in which ſhe had been taken, but 
what might have been repaired without any 
great expence, if ſhe could have been put into 
a dock; but when ſhe arrived at Briſtol, the 
docks were full, and workmen ſo ſcarce, that 
| ſhe could not be repaired before the term in 
the policy expired. The plaintiffs brought 
their action: the defendant inſiſted, that, the 
| ſaip exiſting, (he not having inſured againſt the 
fullneſs of docks, and ſcarcity of workmen) he 
could not be liable for a loſs: yet, as the two 
months cruize was loſt by a peril within the 
policy, the plaintiffs had a verdict. Fenkyns and 
Roberts againſt Mackenzie, 5 
An action upon the very ſame policy now in 
queſtion againſt another underwriter, in which 
the plaintiff declared verbatim, as in this caſe. 
defended at the trial. A verdict for the plaintiff, 
by a ſpecial jury, agreeable to the direction of 
the court. Judgment accordingly. The defen- 
| dant brought a writ of error, but deſpairing of 
ſucceſs, ſuffered it to be non! proſs'd, and paid 
the money and coſts. Fitzgerald and Wainbouſe. 
The legiſlature has conſidered the inſurance 
of privateers as beneficial, and plainly under- 
ſtood, that the exiſtence of the ſhip was not 
the ſubje& matter of the inſurance, — 


An 
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AInſurances. 
An act of 19 Geo. II. c. 37. which prohibitz 
inſurances, intereſt or no intereſt, provides, thy 


_ aſſurance on private ſhips of war, fitted out by 


any of his majeſty's ſubjects (ſolely to cruize 


againſt his majeſty's enemies) may be made by 


or for the owners thereof, intereſt or no inte. 


reſt, free of average, and without benefit of {4l. 


vage to the inſurers. 

There was no occaſion to except the caſe of 
privateers, had the exiſtence of the ſhip been 
looked upon as the only object; the value of 
the inſurance might have been confined to the 


on 


Intereſt in the ſhip. CR 


Upon ſome of the reaſons and authorities 


above referred to, as well as others, the court 


of King's Bench gave judgment in this caſe for 
the plaintiff. : FFC 
The objections to the judgment of the court 


of King's Bench, principally relied upon, ſeem 


Oo 55 


to be theſe. 


Obiettion I. As the ſhip exiſted at the end 


of four months, nothing was to be paid; the 
inſurers only undertaking, that the ſhip ſhould 
not be totally loſt or deſtroyed within that 
3 8 


Auſwer. This objection proves, that iſ 


during the whole four months, the ſhip had 
been by force turned into a fire-ſhip, or a tran 


port, detained in port by an embargo, taken 
and kept by privateers, arreſted and detained 
by princes, fo diſabled in a ſtorm the firſt day, 
as not to be capable ot going to ſea during the 


time; provided the owners had the ſhip or he! 


bull again, the inſurers were to pay nothing 


which, beſides, contradicting ſo many principles 


and authorities, proves more than will be fer 


ouſly contended for, and drives the reſpondent 
to another objection. | ng 
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Oljection II. 'Suppoſe the meaning was to 


inſure the ſhip's capacity to cruiſe (notwith- 
landing the perils mentioned) during four 


months; yet, unleſs ſhe was prevented by any 


of the means mentioned in the policy, during 
the whole time, nothing is to be paid; for the 


inſurance muſt be taken to be only againſt the 
intire loſs of the whole time, but here, in this 


caſe, the ſhip cruized part of the time. 
Anſwer. At this rate of arguing, if the ſhip 

was ſafe at any time on the 15th of June, there 

never could be a loſs afterwards. Though 


ſhe had been burnt, ſunk, or taken on the 


16th, the infurers would not be liable; which, 
beſides contradicting all the authorities in the 


caſes of privateers (in every one of which the 


ſhip had cruized ſome time) reduces the four 


months to the firſt inſtant of that time, and 


| therefore is a flat contradiction to the expreſs 
terms of the policy. _ | 


Objection III. If the ſhip's capacity to cruize, 


and not the bare exiſtence of the ſhip, was the 


thing inſured, it is not found that Peter Foyce 


had any intereſt in the cruize, only that he was 
owner of, and had intereſt in the ſhip during 


the cruize. 8 
Anſwer. The property of the ſhip carries an 


intereſt in her capacity to cruize. A public 


law having given prizes taken by privateers to 
and among the owner and owners of ſuch ſhip or 
veſſel, and the ſeveral perſons that ſhall be on 


board the ſame, in ſuch ſhares and proportions 


5 ſhall be agreed on with the owner or owners 
of ſuch ſhip or veſſel, and to ſuppoſe the owner 
to have parted with his whole intereſt in the uſe 
of the ſhip, during the cruiſe, and yet to have 
retained his intereſt in the privateer during the 
cruiſe; is to make an intendment contrary to 
| the averment in the declaration, and finding 5 
711 | tne 
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the verdict ; and to ſuppoſe a caſe which never 
exiſted in fact, that the owner lets her out on 
freight, to cruize as a privateer. 


he parties on this contract have agreed, and 


underſtood, that the uſe of this ſhip was attend. 


ant upon the property; for they have inſured the 


ſhip's capacity to cruiſe, and valued it on the ſhip, 


There have been judicial determinations, 
and one upon this policy, in tavour of what the 


_ plaintiff in error contends for, unreverſed and 
unappealed from. People probably have tran- 


ſacted loſſes upon their authority, and entered 
into contracts, according to the ſenſe judicial 


received in mercantile contracts, eſpecially fot 
the ſake of certainty, it is better to adhere to 

deciſions, even if they were at firſt erroneous, 
All new contracts are made in the ſenſe of the 


judicial determinations; and, ſuppoſing an in- 
terpretation at firſt wrong, it becomes after- 


wards unjuſt to vary from it, and highly in- 


convenient. 
„ Raajens"- 


1. The inſurer being by the terms of the 


policy free from all average, the plaintiff could 


not be intitled to recover, but in caſe of a total 


loſs; and the ſhip being found by the ſpecial 
verdict to be in good ſafety at her proper port, 


at and after the end of the four months, for 
which the inſurance was made, there could be 


no ſuch loſs. | | 


2. The ſhip alone is inſured, and not the 
cruiſe; and to contend otherwiſe is not only 
contrary to the expreſs words, and plain mean- 


ing and intention of the policy, by which the 


ſhip alone is repeatedly expreſſed to be the 


thing inſured; but it is alſo contrary to the 


nature 


Jnſurances, 
the nature of an inſurance; the ſafety of the 
ſhip itſelf, or of whatever elſe is the imme- 
| diate object of the inſurance, being the only 
thing inſured ; and not any uncertain benefit 
which may ariſe to the owner by means or in 
conſequence of it: nor can any ſuch conſe- 
quential benefit be properly the ſubject mat- 
ter of inſurance, as it is not capable of being 
eſtimated. But, „ | 


3. Suppoſing the cruize, or the benefit of 
the cruize, or the free uſe of the ſhip for the 
cruize, to be the the thing inſured , yet, even of 
any of theſe there is no total loſs ; the ſhip hav- 


ing actually cruized till within about a fort- 
night of the whole time, and having taken a 
prize of the value of four thouſand, two hun- 
dred pounds ſterling. Ad. 

4. Suppoſing, as contended for by the plain- 
tif, that the cruize, or benefit of the cruize, 


or the free uſe of the ſhip for the cruize, was 


the thing inſured; and that what is found by 


the verdict amounts to a total loſs of any of 


theſe ; yet it is not found, nor is it averred in 


the declaration, that Peter Joyce, for whoſe be- 
nefit the inſurance was made, had any intereſt 


in the cruize, but only in the ſhip itſelf ; and 


to recover in an action upon a valued policy, 


the plaintiff muſt aver an intereſt in his decla- 
ration, and prove it at the trial. Fitzgerald v. 
Pole, in the Houſe of Lords. 4 
Here follows the Judgment. 
Friday, the firſt day of March, 1754. 
WHEREAS, by virtue of his majeſty's 


writ of error, returnable into the Houſe of 
Lords in parliament aſſembled, a record of the 


'T ©: -QOUrt 


* 


Indurantes. 
court of Exchequer chamber was brought int 
this houſe, the 18th day of December, 1753 
wherein George Fitzgerald is plaintiff, we 
Charles Pole defendant : and council hayin 

been heard, as well on Wedneſday the 2oth of 
Februtry laſt, as on the Thurſday and Friig 
following, to argue the errors aſſigned upq 
the ſaid writ of error; and the judges who wert 
ordered to attend, having been heard, ſeriaiin, 
as well on Wedneſday laſt as this day, to deliver 
their opinions, with their reaſons, upon cer. 
tain points of law to them propoſed, and, due 
- conſideration had of what was offered on either 
ſide in this cauſe : it is ordered and adjudged, 
by the lords ſpiritual and temporal, in parliz- 
ment afſembled, that the judgment given in 
the ſaid court of Exchequer-chamber, rever- 
1ng a judgment given in the court of King' 
Bench, be, and the ſame is hereby affirmed; 
and, that the record be remitted. And it s 
further ordered, that the plaintiff in error do 
pay, or cauſe to be paid, to the defendant in 
error, the ſum of five pounds, tor his coſts in 
this houſe. „„ 


A C. Cler. Parl. 


Remarks on the preceding Caſe. 


Firſt, In our humble opinion, the chit 
thing neceſſary to the forming of a rigit 
judgment of the caſe was, to ſhew wherein the 
words of this policy differ from thoſe of other 
policies made at intereſt or no intereſt; on 
which, in caſes ſomewhat like this, inſurers had 
formerly been condemned to pay total loſſes: 
for it appears to us, that when this cauſe wi 
firſt heard, it was not ſufficiently explained to bo 
8 n 


Jnfurances. 
judge and the jury : that, although it is ſaid 
in this policy, that the inſurers ſhould be free 
of average, it is not ſaid therein, that the in- 
ſurance ſhould be without benefit of ſalvage; 


which clauſe conſtitutes the main difference 


between policies made on intereſt or no intereſt, 
and thoſe made on real intereſt ; a renunciation 
of the ſalvage being never made 1n the latter. 


Hence, on ſhips inſured at intereſt or no in- 


tereſt, once taken, although afterwards retaken, 
| the inſurers have been condemned to pay total 
loſſes, becauſe they renounced the benefit of 


falvage. In inſurances made at intereſt or no 


intereſt, free from average, and without bene- 


fit of ſalvage (which, though they are very 


hazardous, high premiums will tempt inſurers 
to underwrite) the words of the policies clearly 
import, that ſuch inſurances are to be under- 


| ſtood merely as wagers, that the ſhips ſhall : 


make the voyages mentioned in the policies, 
| and the inſurers ſhall have nothing to do with 
averages or ſalvages. If in the preſent caſe 
the policy had been made with this condition, 
| © not to have any benefit of ſalvage,” probably 


the court of Exchequer, conſidering the literal 


| ſenſe of the words, and what deciſions had 
paſſed formerly on fuch policies, might have 


confirmed the ſentence given in the court of 


King's Bench, condemning the inſurers to pay 
a total loſs; ſince the ſhip, for the time the 
mutineers were maſters of her, might be 


| eſteemed as loſt to the owners, and the inſu- 


| ters. had renounced the ſalvage. 


2. With regard to the caſe of Pond . 


| King, cited by the plaintiff's council, where a 
ip being taken, though afterwards retaken, 


the inſurers were condemned to pay a total 


loſs, we obſerve that in the printed caſe it is 
only ſaid, that it was an inſurance on intereſt 
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prove nothing in its favour. 


Inſurances. 


or no intereſt, free of average, &c. and it is in 
this caſe left out, that we find a material diffe. 


rence between that and the preſent policy, 


for in“ Pond's policy, after the words 80 } 


free of average, follows and without benefy of 
ſalvage; which this policy has not. We al 
find, in ſome of the other caſes of intereſt or no 
Intereſt, policies alledged here, that a ſtop is 


made after the words free of average ; and per. 


haps they might contain the other condition 


alſo, without benefit of ſalvage , 1o that all thoſe 
policies might differ from the preſent one, and 


Thirdly, Although the act of parliament of 


19 Geo. II. c. 37. ſee. 2. permits, for the encou- 
ragement of privateering, inſurances to be made 


on privateers at intereſt or no intereſt, free of 


average, and without benefit of ſalvage, it does 


not follow, that all policies on privateers were 
made ſo, or are to be conſtrued as if theſe con. 
ditions had been expreſſed in them. 


In the argument for the plaintiff, it is ſid, 


The general queſtion is, Whether an event 


has happened upon which the under-writers, 


by the terms of the policy are to pay? 


Now it muſt, we think, be allowed that ſome- 


: thing did happenfor which the inſurers had mate 
_ themſelves anſwerable; and that was, the baratry 


of the mariners : for the mutiny of the mariners, 
their actually taking the command from the 


maſter, was certainly baratry; and the ſhy, 


during the time ſhe remained out of the 
power of the captain, might be conſidered as 
loſt to the owners: but as the mutineers car- 


ried her back to Jamaica, and there left her, 
and the benefit of ſalvage was not given up by 


the inſurers, it was no total loſs, and nothing 
elſe could be demanded, than what was proved 


to have been loſt by the mutiny. Now, 5 
| 


Inturances. 
it appears that the crew actually ran away 
within the term for which the ſhip was in- 


ſured, with part of her fire-arms and boa-s, 


things expreſly mentioned in the policy, and in- 
cluded in the valuation of the ſhip, how much, 


or how little ſoever this might amount to, it 


certainly was no average, but a partial loſs, for 
which the inſurers were liable to pay: and 
though we are ſenſible that the inſurers had no- 
thing to do with the ſucceſs or miſcarriage of 
the cruiſe, yet, as it is well known to every in- 


ſurer, that the amount of the proviſions put on 


board for the uſe of the voyage, and the money 


advanced to the ſailors, are uſually included 


and inſured in the valuation of the ſhip, it is a 


queſtion with us, whether the conſumption of 


the proviſions by the mutineers, whilſt they 


had the command of the ſhip, and neglected = 
the ſervice of the owners, ought not to be con- 
fidered as a loſs to the owners, which the inſu- 


ers: are to-make good. foi ih: 

Thus much we have thought proper to al- 
kdge for and againſt the plaintiff's printed caſe. 

As to the defendant's printed caſe, it may be 


| obſerved, that one of the reaſons alledged for af- 


| firming the judgment of the court of Fxche- 


quer, is, that the inſurers being by the terms 
of the policy free from all average, the plaintiff 


could only be intitled to recover in caſe of a 
total loſs. But in our opinion the inferen:e is 
not Juſt; for the ſtipulation to be free from 


average did not make them free from the ac- 


tual loſſes ſuſtained by baratry and mutiny, 


which, to our experimental knowledge, were 


| never comprehended under the word ave- 
rage, though inſerting a clauſe in policies on 
privateers, not to be liable to bear any loſſes 


reſulting from the mutiny and diſobedience of 


the crews, may be a very prudent conſideration 


{ 17 HR for 
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| for the inſurers in time to come, it was not 
| done in this caſe, whereby the words 10 be free 
| of average could only be meant, that the inſy. 
| rers ſhould be free of all damages reſulting 
© from the cruize, particularly what the ſhip 

| might ſuſtain either in attacking or being at. 
1 tacked, crowding ſail, or chaſing, and thereby 
| loſing or breaking any thing; damage ſuſtained 
| by boarding, running foul of other-veſſels, re. 
| ceiving ſhot in her hull and rigging, Sc. we 
make no doubt, but that if a ſeparate demand 
had been made by the nfured forthe things 
run away with by the mariner$y the inſurers 
would have paid it. . 
Miſinformation, perhaps, led the inſured to 

try whether this valued policy would not have 
the fame effect as other policies made on inte- 
reſt or no intereſt, with the conditions to be 
free of average, and without benefit of ſalvage, 
by virtue whereof the inſurers had, in a para 
lc} caſe, been condemned to pay a total loſs; 
and it ſo happened, that the jury miſunder- 
ſtanding the thing, on the firſt hearing of this 
cauſe in the court of King's Bench, gave their 
verdict for a total loſs. Fitzgerald and Pole. 
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Bottomry and Reſpondentia Bonds, 


OTTO MRT, or Fænus Nauticum, is fo Mol. B. 2. c. 11. 
called from the bottom of a ſhip, a part ©: ., 5% 
| x 3 570. Skin. 153, 
being put for the whole, and is in nature of a . 
mortgage of a ſhip, by which the mortgagor, or 
obligor, in conſideration of a ſum of money, 
obliges himſelf to pay ſo much on the ſafe re- 
turn of a ſhip ; but in caſe the ſhip be loſt, 
then the obligee, or mortgagee, to loſe the 
whole money, according to the condition of 
the bond ; and theſe kind of contracts are held 
lawtul, and are uſurious, though greater inte- 
reſt be reſerved than the ſtatutes allow, by 
reaſon of the hazard the lender runs, and be- 
ing found uſeful for navigation and commerce. 
Money lent on bottomry is commonly on, net b. 
Es . I | ex Mercat, Re- 
the ſhip only, though ſometimes it is upon geviv. 123, lll 
the perſon of the borrower, and ſometimes _ B. 2. c. 11. 1 
on both. The firſt is where a man takes || 
up money, and obliges himſelf, that if the ſhip 
agreed on arrives at ſuch a port, then to repay 
the loan with the intereſt ſtipulated; but, if 
the ſhip miſcarry, then nothing. But when 
money is lent at intereſt, it is delivered at the 
peril of the borrower, and the profit of this is 
merely the price of the loan, whereas the profit 
of the other is a reward for the danger. and ad- If 
7enture of the ſea, which the lender takes upon 1 
bimſelf and makes the intereſt lawful. | 5 l. 
* Whereas merchants and other traders fre- 19 Ge. II. e. 
quently lend money on bottomree, or at reſpon- 3. feet. 2: 
1 e e e, 


before the loſs of the ſhip or goods hath hap. 


of ir is enacted, that the obligee in any bi 
tomree, or reſpondentia bond, and the aſſured i 


5 Geo, II. c. 


37. ſect. 5. 


ſalvage ſhall be allowed to the lender, l 


the ſhip or effects, excluſive of the monte) 


from the debt on ſuch bond and policy of in. 
of all the ſtatutes againſt bankrupts, in like 


manner as if ſuch loſs or contingency had hay- 
pened, and the money due thereon had be. 


ſhall be lent only on the ſhip, or the merchan 
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dentia, and cauſe their veſſels with their carggy 
to be inſured, and where commiſſions of bank. 
ruptcy have iſſued againſt the obligor, or afſurer 


pened, it hath been made a queſtion, whethe 
the obligee, or the aſſured, ſhould be let in 9 
prove their debts, or be admitted to haye any 
benefit under ſuch commiſſion, which may be 
a diſcouragement to trade; for remedy where. 


any policy of inſurance, made bona fide, upon: 
valuable conſideration, ſhall be admitted v 
claim; and after the loſs or contingency, u 
prove the debt thereon, in like manner 281 
the ſame had happened before the iſſuing d 
the commiſſion of bankruptcy, and ſhall receie 
a proportionable dividend of the bankrupt, 
eſtate ; and every bankrupt ſhall be diſcharged 


ſurance as aforeſaid, and fhall have the beneft 


come payable, before the time of the iſſuing d 
ſuch commiſſion.” 5 | 

« After the firſt of Auguſt, 1746 every fun 
lent on bottomry, or at Reſpondentia, upon ay 
ſubjects ſhips, or to or from the Eaſt Indi, 


dizes laden on board her, and ſo expreſſed i 
the condition of the bond; and the benefit d 


agents, Sc. who alone ſhall have a right t 
make aſſurance on the money lent and n0 
borrower of money upon bottomry, or at ... 
ſrondentia, as aforeſaid, ſhall recover more df 
any aſſurance, than the value of his intereſt a 


borrowed: 


Inturances. 


borrowed : and if the value of his intereſt doth 


not amount to. the money borrowed, he ſhall 


be reſponſible to the lender for the ſurplus, 
with lawful intereſt for the ſame, together with 
the aſſurance, and all charges, &c, notwith- 


ſtanding the ſhip and merchandize be totally 


loſt.” 3 

« In all actions or ſuits brought or com- 
menced after the firſt of Auguſt by the aſſured, 
upon any policy of aſſurance, the plaintiff in 


ſuch action or ſuit, or his attorney, Sc. ſhall 


within fifteen days after he or they ſhall be re- 


19 Geo. II. 5 a 
32. ſect. 6. 


quired ſo to do in writing by the defendant, 


or his attorney, Sc. declare in writing the ſum 
he hath aſſured in the whole, and what ſums 
he hath borrowed at reſpondentia, or bottomry, 


for the voyage, or any part of the voyage in 


queſtion 1n ſuch ſuit or action.“ 


« After the ſaid firſt of Auguſt any perſon, 


Ge. ſued in any action of debt, or covenant, c. 
on any policy of aſſurance, may bring into court 


any ſum of money, with coſts to be taxed in 


full diſcharge of ſuch action, and ſhall after- 


8 a me ſtatute, 


ſect. 7. 


pards proceed to trial, and the jury ſhall not 
aſſeſs damage to ſuch plaintiff, exceeding the 
ſum ſo brought into court, ſuch plaintiff ſhall 


pay to ſuch defendant coſts to be taxed.” 
“This act ſhall not extend to, or be in force 
againſt any perſons reſiding in any parts in Zu- 
rope out of his majeſty's dominions, for whoſe 
account aſſurance ſhall be made before the 29th 
of September, 1746, nor againſt perſons reſiding 
in any parts of Turky, Afia, Africa, or America, 
from whom aſſurances ſhall be made before the 
29th of March, 1747. 3 | 
Where A lends B one hundred pounds to 
freight a ſhip abroad, and they agree, that if 
the ſhip comes home ſafe, A ſhall have one 
hundred and fifty pounds; and that if ſhe do 


not, 


Same ſtatute. 
fect. 3, 


Reb. 539, 711. 
Cro. Jac. 208, 
508, 5 Co. 70. 
2 Rol. Rep. 48. 
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dev. 54. Sid. 27. 
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not, that he ſhall loſe the one hundred pounds, 
this is not uſury, but good by the cuſtom of 
merchants, becauſe of the great perils of the 
ſea, and both principal and intereſt run the 
hazard of being loft; but if the principal be 
ſecured, and the intereſt only depend on an 
hazard, if it be more than is lawful, it is 
uſury. | 

So where the condition of a bottomry bond 
was, that if the obligor, or the ſhip, or the 
goods, return ſafe, then to pay more than the 
legal intereſt, this was adjudged good by the 
cuſtom of merchants, though it depends on 
many contingencies, and though the obligee 


may be ſaid to run little hazard, and though 


any of the contingencies become impoſlible; 


as if the obligor dies before his return, &c, 
yet the bond remains payable, contrary to the 


general rule of law in ſuch caſes, for the lar 


ſupplies thoſe words; which ſhall firſt happen, 
and forecloſes the election of the obligor, and 


gives it to the obligee to take his remedy, on 


2 Chanc, Caf. ; 


130. See 2 


Salk. 444. 


which of the contingencies ſhall firſt happen. 
The plaintiff entered into a penal bond of 


bottomry to pay forty pounds per month for 
fifty pounds. The ſhip was to go from Hol. 


land to the Spaniſb iſlands, and ſo to return for 


England; but if ſhe periſhed, the defendant 
was to loſe his fifty pounds. She went accord- 


If a ſhip devi- 
ate in her voyage 
and 1s after loſt, 
Plaintiff who 
had lent money 
on her hull ſhall 
recover. Skin, 
262, 263. 


Vern, 263. 


ingly to the Spaniſþ iſlands, took in Moors at 
Africa, and upon that occaſion went to Barba- 
does, and then periſhed at ſea. The plaintiff 


being ſued on the bond and penalty, ſought 


relief in equity, pretending that the * deviation 
was of neceſſity, but his bill was diſmiſſed, ſa- 


ving as to the penalty. 


]. S. entered into a bottomry bond, whereby 


he bound himſelf, in conſideration of four hun- 


dred pounds, as well to perform the voyage 


within 


Inturances. 


within ſix months, as at the ſix months end to 
pay the 400l. and forty pounds premium, in caſe 


the veſſel arrived ſafe, and was not loſt in the 


voyage 3 and it fell out, that J. S. never went 
the voyage, whereby his bond became forfeit- 
ed, and he preferred a bill to be relieved, and 
in regard the ſhip lay all along in the port of 


London, ſo that the defendant run no hazard of 
king his principal: the lord keeper decreed, 


that he ſhould loſe the premium of forty 
pounds, and be content with his ordinary 1n- 
tereſt, Deguilder v. Depeiſter. . 


A part. owner of a ſhip borrowed money of x, cat. Abr. 
the plaintiff upon a bottomry bond, payable on 372. pl. 7. 


the return of the ſhip from the voyage ; ſhe was 
then going in the ſervice of the Eaſt India com- 


pany, and the Eaſt India company broke up 


| the ſhip in the Indies; the owners brought 
their action againſt the company, and reco- 


vered damages, but they did not amount to a 


full ſatisfaction; and the obligee brought his 
bill to have his proportionable ſatisfaction out 
of the money recovered ; but his bill was diſ- 


miſſed, and he left to recover, as well as he 


could, all at law, the court declaring, that 


they would never aſſiſt a bottomry bond, 


which carried an unreaſonable intereſt. Dandy 
v. Turner. 


Bill to be relieved againſt a bottomry bond, J vin. Abr. 281. 


with condition, that if the ſhip S. bound to el 9: 


the Eaſt Indies ſhould return to L. within thir- 
| ty-fix months, or if ſhe did not return within 
| thirty-ſix months, not being taken or loſt by 
inevitable accidents within that time, then the 
money to be paid, Sc. The ſhip was detaine! in 


bort Surat in India by an embargo by the Great 


Mogul, fo that ſhe could not fail from Sara- 


| {ll after the thirty-ſix months were elapicd, 


* 71 
14 


pl. 10. 
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and in her return home was taken by the 
French; but being after the thirty-ſix mont 
the bond was forfeited. But there being 90 
fault in the maſter, and the voyage delayed by 
inevitable accident, viz, by the ſaid embargo, 
the bill prayed to be relieved againſt the pe. 
nalty of the bond, Harcourt, C. diſmiſſed the 
bill, without coſts, ſaying, he could not reliex: 
againſt the expreſs agreement of the parties, 
bur if the defendant had inſured this money 
upon the ſhip, the plaintiff mould have the be. 
nefit of the inſurance, upon allowing the de. 
fendant the charges of the inſurance, if the 


_ plaintiff paid the money within three month, 


Ingledew v Foſter. Rs | 
A. had inſured for B. and plaintiffs, his aſſig. 
nees on the ſhip E. with the cargo, and the 


entry in the company's book of the contract 


was in ſhort items called a label, which was 
thus: ; 


« At and from Fort St. George to Londen, 


e Jolt or not oft.” --- -:- | 


And the policy was ſoon afterwards made 


out, and taken in the following words: 


« That the adventure was to commence 
from the ſhip's departing from Fort d. 


& George to London.“ 


Before the inſurance was made the ſhip was 
loſt in Bengal river, whither ſhe had been {ent 
from Fort St. George to refit. The bill wa 
brought to have the inſurance money paid, be- 
ing five hundred pounds, as a Joſs, &c, and 


founded the equity, that the policy was not 
made agreeable ro the label, according to which 


. . 10 
the riſque is to commence from the ſhips 
| LS. | | conung 


c , + 5-2 .A> 


Inturantes. 


coming firſt to Fort St. George, and the going 
to Bengal to refit being a thing of neceſſity for 
performing the voyage, was no deviation, and 


* 


the loſs being during that time, was within the 


intent of the contract for the inſuring. 5 

Lord Chancellor Hardwicke ſaid this was not 
proper to determine here. The firſt queſtion 
is as to the agreement; the ſecond, as to the 


breach; and doubted as to the agreement. 


The memorandum is not a printed form as to 


the material points, and the policy muſt be go- 


verned by that, if not varied. The words in 


the memorandum, or label, (at Fort St. George) 


include the ſtay of the ſhip there, and the poli- 


cy follows the words, but adds thus, via. The 


beginning of the adventure to be from the 


ſhip's departing from Fort St. George for Lon- 


| dn,” which excludes the riſque whilſt the ſhip 


ſtayed there; and this ſeems an inconſiſtency in 
the policy, firſt to deſcribe the voyage at and 
from, Sc. This ſeems a.;miſtake in writin 

the policy, and is to be rectified, as in the _ 
of articles or a ſettlement; and decreed the 
words to be added in the policy, for the ad- 
venture to commence at and from Fort St. 
George, Motteux v. London Aſſurance, _ 
The defendant had lent money on a bottom- 
ry bond, but had. no intereſt in the ſhip or 
| cargo, The money lent was three hundred 
pounds, and he inſured four hundred and fifty 


2 Vern. 269, 
270, Eq. Cal. 
Abr. 371. 


pounds on the ſhip. The plaintiff*s bill was 


to have the policy delivered up, by reaſon the 
defendant was not concerned in point of inte- 
reſt, as to the ſhip or cargo. The court took 


it that the law is ſettled, that if a man has no 


intereſt, and inſures, the inſurance is void, al- 


| though it be expreſſed in the policy intereſted 
or not intereſted ; and the reaſon the law goes 
| | | upon 


ECCENTRIC : — 
= 


Jnſurances. 
upon 1s, that theſe inſurances are made for the 
encouragement of trade, and not that perſon 
unconcerned in trade, nor intereſted in the {hi 
ſhould profit by it; and where one would har 
benefit of the infurance, he muſt renounce al 
intereſt in the ſhip; and the reaſon why the 
law allows that a man having ſome intereſt i 
the ſhip or cargo, may inſure more or five 
times as much, is, that a merchant cannot tel 
how much or how little his factor may have in 
readineſs to lade on board his ſhip. Andit 
was ſaid, that the uſual intereſt allowed on bot. 
tom-rhea was three pounds per cent. per nenſen, 


and you may inſure at fix or ſeven per cent. for 0 
the voyage; ſo if this practice might be alloy. Wi : 


ed, a man might be ſure to gain thirty pounds 
or more per cent. per cur. Decree the policy of 
inſurance- to be delivered up to be concelled. 
In this caſe notice was taken in the policy, 
that it was to inſure money on bottom-rhea; 
alfo, that in this cafe the ſhip ſurvived the time 
limited in the bottom-rhea, and was loft within 
the time limited in the policy; fo if inſurance 
be good, defendant might be intitled to the 
money on the bond, and alſo on the policy. 
Defendant lent the plaintiff two hundred and 
fifty pounds on a bottomry bond, and after. 
wards inſured on the ſame ſhip; but the inlu- 
rance was larger, as to the voyage, there being 
liberty to go to other ports and places, than 
what were contained in the condition of the 
bottomry bond. The ſhip being loſt, the de. 
fendant recovered the money on the policy of 
inſurance, and alſo put the bottomry bond i 
ſuit. The ſhip, though loſt, had deviated from 
the voyage mentioned in the bond, in going 40 
Virgin Cardo to buy ſalt. The plaintiff brought 


his 


Inturances. 


his bill, pretending the defendant ought not to 


have a double ſatisfaction to recover both on 


the inſurance, and alſo on the bond, he having 
inſured only in reſpect of the money he had 
lent on bottomry, and had no 8 in 
the ſhip or cargo, and therefore 

would have had the benefit of the inſurance, 


paying the præmium; ſed non allocatur; the 


defendant having: paid the præmium, was inti- 
tied to the benefit of the policy, and run the 


riſque whether the ſhip was loſt or not; and 
the inſurers might as well pretend to have aid 


of the bottomry bond, and to diſcount the mo- 


ney recovered thereon, as the plaintiff to have 


| the money recovered on the policy to eaſe the 
| bottomry bond. Harman v. Vanbatton. 


4 


Wee 


plaintiff 
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Glover at Guild- 


1744. Barnard 
K. B. 304. S. P. 


Mol. B. 2. e. 7. 
ie 


Gen. Treat. of 
Trade, 78. 
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—. 


Carter againt AA MADE a policy, and declared under his 
hall. 28 June, « | 
was made for and on the account of B; and 


and, though the declaration of B's intereſt ap- 
peared at the trial, Lee, chief juſtice, was of 


is loſt, the aſſurer, if he comes into Englan, 


abroad, in conſideration of ten pounds, had 
_ inſured, that, if the Engliſb merchant's ſhip did 


N Show. 1 56. : 


ACTIONS. 


hand, on the back, that the inſurance 


afterwards A brought an action on the policy; 


* 2 „ ue a aka @m_d Aa— m__ —— — — 8 UB. 


opinion, that A, notwithſtanding, might main. 
tain the action and verdict for the plaintiff 
An inſurance made in a foreign countr, 
may be ſued in England, if the aſſurers come 
here. 555 
If a man in a foreign country inſures a ſhip 
from any place there to London, and the ſhip 


{hall anſwer by our law here; for the promik 
is tranſitory, and not fixed to the place where 
made: and ſo it was reſolved, where a perſon 


not come ſafe to London, he would pay one 
hundred pounds: afterwards the ſhip was robbel 
on the ſea; and, in an action brought for the 


one hundred pounds, the merchant had judg: 


ment, though the ſubſcription was out of tht 
realm. EE . 

In indebitatus aſſumpſit, by B, for five pound 
received to the plaintiff's uſe, and non afſunff 
pleaded ; the caſe was, that A took a poli 
of inſurance upon account, for five pound 


premium, in the name of B; and A paid 


— — 
— — em 
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ſaid premium to J. S. and A: and then no 


oods on board; and fo the policy was void; 
and ſo the money to be returned by the cuſtom 
of merchants. It was inſiſted, that the action 
ought to have been in A's name, for the mo- 


ney was his; and if the policy was good, it 


would have been to his advantage ; and it could 
no wiſe be ſaid, to be received to B's uſe, it 


never being his money. Beſides, here may be 


| great fraud upon all inſurers in this, that an 
inſurance may be made in another's name; 
and, if a loſs happen, then the inſurer ſhall pay; 
for that ſome ceſtyque truſt had goods on board: 
but, if the ſhip arrives, then the nominal truſ- 
tee ſhall bring an indebitatus aſſump/it for the 
premium, as having no goods on board. 

To all which, Holt, chief juſtice, anſwered, 


That the policy being in B's name, the pre- 


mium was paid in his name, and as his money; 


and he muſt bring the action upon a loſs; and 


ſo, upon a voidance of the policy to recover 
back the prem um: and as to the inconveni- 


encies, it would be the ſame, whoſoever was 
to bring the action; and therefore the inſurers 


ought with caution to look to that before hand. 


Martin v. Sitewell. 5 
B having the command of a merchant ſhip, 
and likewiſe a ſhare in her as being an owner, 


1730, deſired A by letter to get two hundred 
pounds inſured on her. An inſurance was 
made in the name of A, the agent, by B's 


direction the inſurers, J. S. and F. S. know- 
ing nothing of B. In the voyage, the ſhip was 
loſt, and B, the captain, caſt away. M, the 
adminiſtratrix of B, gave J. S. and F. S. notice 
of the loſs and the truſt, and required pay- 
ment to her only. But A, under a pre- 
tence that B was indebted to him, procured 
che inſurers to give him credit for the ſum in an 

| | . account 


Barnard Chanc- 
Rep. 319. 
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2 account which they afterwards made up vit 
him; and then the balance of that account wg 
carried into a new account; and this ſecond ac. 
count was afterwards ſettled between then, 
Upon a bill by M. to be reheved, it was de. 
creed, that the inſurers pay her the money 
and A to pay the coſts of fait deducting there. 
out the charges he had been at in obtaining the 
policy. Fell, v. Lutwidge. 
Polethw, Dit, This was an action upon the cafe brouglt 
Tr. and Com. upon a policy of inſurance, in which the plan. 
18 tiff declared as follows: 55 


„ | TLondpg. 
Gyles Reoke complains of John Thurmend be. 
ing in the cuſtody of the marſhal of the Mar. 
ſcalſea of our lord the king, before the king 
himſelf, for that were as the ſaid Gyles Rooke, 
on the fifth day of OFober, in the year of our 
Lord 1741, at London, aforeſaid, (to wit, in the 
pariſh of Saint Mary le Bow, &c. according to 
the cuſtom of merchants from time immemo- 
rial uſed and approved of, cauſed to be made 
— a certain writing, or policy of aſſurance, pur- 
porting thereby, and containing therein, that 
one Caleb Smith, as well in his own name as 
for and in the name and names of all and every 
other perſon and perſons to whom the ſame did, 
might, or ſnould appertain, in part, or in all, did 
make aſſurance, and cauſed himſelf and them, 
and every of them, to be inſured, loſt or not 
loſt, at and from South. Carolina to Cowes, upon 
the body, tackle, apparel, ordinance, munl- 
tion, artillery, boat, and other furniture, of 
and in the good ſhip or veſſel called the Polh, 
whereof was maſter, under Go, for that then 
preéſent voyage, Captain William Henry, ot 
whoſoever ſhould go for maſter in the ſaid ſhy, 


or by whatſoever other name or names —_ 
| as "bis 


. UP ———— 


ſhiporthemaſter thereof, was or ſhould be named 


or called, beginning the adventure upon the 
ſaid ſhip, Sc. from and immediately following 
ker firſt arrival there; and ſo ſhould continue 
and endure until the ſaid ſhip, with the ſaid 


tackle, apparel, Sc. ſhould be arrived at 


Cowes, and there had moored at anchor twenty- 


| four hours in good ſafety, and it ſhould be law- 


fal for the ſaid ſhip in the voyage to proceed 


and ſail to, and touch and ftay at any port or 


places whatſoever, without prejudice to that 


nſurance. The ſaid ſhip, &c. for ſo much as 
concerned the aſſureds, was and ſhould be va- 
lued at intereſt or no intereſt, free from ave- 
rage, and without benefit of ſalvage, without 
farther account to be given by the aſſureds for 
the fame, touching the adventures and pe- 


ris which the aſſurers were contented to bear, 
and did take upon them in that voyage, they 


were of the ſeas, men of war, fire, enemies, pi- 


rates, rovers, thieves, jettezons, letters of mart 


and-countermart, ſurprizals, takings at ſea, ar- 
reſts, reſtraints and detainments of all. kings, 
princes, and people, of what nation, condition, 
or quality ſoever, baratry of the maſter and 
mariners, and of all other perils, loſſes and 
misfortunes that had or ſhould come to the 
hurt, detriment, or damage of the faid ſhip, 
Oc, or any part thereof; and in caſe of loſs or 
misfortune, it ſhould be lawful to the aſſureds, 


their ſervants, factors, and aſſigns, to ſue, la- 


bour, and travel for, in and about the defence, 
afeguard, and recovery of the faid ſhip, &c, 


or any part thereof, without prejudice to that 
mfurance, to the charges whereof they the aſ- 


ſurers would contribute cach one according 
to the rate and quantity of his ſum therein al- 
fured. And it was agreed by them the aſſu- 
OE ſaid writing, or policy of aſſurance, 
thould be of as much force and effect, as 
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the ſureſt writing, or policy of aſlurance, 


heretofore made in Lombard. ſtreet, or on the 
Royal Exchange, or elſewhere in London. And 
ſo they the aſſurers were contented, and did 
thereby promife and bind themſelves, each for 


his own part, their heirs, executors and goods, 


to the aſſureds, their executors, adminiſtrator, 
and aſſigns, for the true performance of the pre. 


_ miſſes, confeſſing themſelves paid the conſide. 
ration due unto them for that aſſurance by the 


aſſured, at and aſter the rate of g J. 155. yer 
cent. and in caſe of loſs, (which God forbid) 
the aſſured to abate two pounds per cent. And 


the ſaid Giles avers, that the ſaid policy of af. 


ſurance was ſo made as aforeſaid in the name of 


the ſaid Caleb Smith, on the account and riſque 
of the ſaid Giles, and that the ſaid Giles, at 


the time of making thereof was ſolely intereſted 
therein. Of all which premiſſes the ſaid Job 
afterwards, to wit, on the day and year atore- 


- faid, at London, Sc. had notice, and thereupon 


afterwards, to wit, on the day and year atore- 
ſaid, at London aforeſaid, and in the pariſh and 
ward aforeſaid, in conſideration that the faid 
Giles, at the ſpecial inſtance and requeſt of the 


ſaid John, had then and there. paid to the faid 


John the ſum of five pounds fifteen ſhillings as 


a premium and reward for the inſurance of 


one hundred pounds, of and upon the premil- 
ſes in the ſaid policy mentioned, and had un- 
dertaken, and faithfully promiſed to perform 
and fulfil every thing in the ſaid policy of al. 
ſurance contained, on the part and behalf of 


the aſſured to be performed and fulfilled ; he 
the ſaid Fobu undertook, and then and there } 


faithfully promiſed the ſaid Giles, that he would 

become an aſſurer to the ſaid Giles for the ſaid 

one hundred pounds, of and upon the pfe- 

miſſes in the ſaid policy mentioned and that 

he would perform and fulfil every thing ny 
: 1 
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aid policy contained on his part and behalf, as 


ſuch aſſurer, as to the ſaid one hundred pounds 


to be performed and fulßilled, and then and , 
there ſubſcribed the faid policy, as ſuch 


aſſurer for the ſaid one hundred pounds; 
and the faid Giles in fact faith, that before the 


| making of the ſaid policy, v:z. on the firſt day 


of May, in the year of our Lord 1741, the ſaid 
ſhip, or veſſel, with all her*apparel and other 


furniture, firſt arrived at South Carolina afore- 
aid, and afterwards, to wit, on the 12th day 

of Jah, in the year of our Lord 1741, afore- 
aid, the ſaid ſhip, or veſſel, with all her appa- 

rel and other furniture, departed and failed 
from South Carolina aforeſaid towards Cowes 
aforeſaid, and proceeded on her ſaid voyage to 
the port of Cowes aforeſaid, and afterwards, to 


wit, on the 18th day of Zuly, in the year laſt afore- 


aid, the ſaid ſhip, or veſſel, with all her tackle, 


boat, and other furniture, ſo proceeding in her 


ſaid voyage towards the port of Cowes afore- 
fad, before her arrival at the port of Cawes afore- - 


ſaich on the high ſeas was with force and arms 
in an hoſtile manner, attacked, conquered, and 


taken as a prize by certain enemies of our lord 


the king and his crown, of England, to wit, by 


certain Spaniards and ſubjects of the king of 
Hain; and the ſaid ſhip, or veſſel, with all her 


tackle and other her furniture, were thereby 


then and there wholly loſt, and never did ar- 


tive at the port of Cowes aforeſaid ; of all which 
lad premiſſes the ſaid John aſterwards, to wit, 
on the firſt day of Dec. in the year of our Lord 
1741, aforeſaid, at London aforeſaid, in the pa- 


nh and ward aforeſaid, had notice, and was 


then and there requeſted by the ſaid Giles to 
pay him ninety- eight pounds, parce) of the 
lad one hundred pounds, two pounds reſidue 
of the ſaid one hundred pounds being to be 
abated to the faid John on account of the loſs 

5 — 000 aforeſaid, 
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aforeſaid, which ninety-eight pounds the ſid 
Fohn ought to have paid the ſaid Giles, accord. 
ing to his ſaid promiſe and undertaking; yg 
the ſaid John, not regarding his ſaid promiſe 
and undertaking, but contriving, and fraudy. 
lently intending craftily and ſubtily to decem 
and defraud the ſaid Giles in this particulu, 
hath not yet paid the ſaid ſum of money, or any 
part thereof, to the ſaid Giles (although ſo w 
do, the ſaid John by the ſaid Giles was requeſt 
ed afterwards on the day and year laſt afore. 
faid, at London aforeſaid, in the pariſh and ward 
aforeſaid) but he to pay the ſame to him hath 
hitherto wholly refuſed and till cefuſes. 


There was another count for five pounds ff. 
teen ſhillings for money had and received by 
the defendant for the uſe of the plaintiff, Ds 
mages laid, one hundred pounds. 

I ̃ he defendant pleaded the general iſſue, n 
aſſumpit, and iſſue was thereon joined. 

Upon this caſe it was clearly taken at the 
trial before Lee, C. J. without any objeCtion or 

queſtion made upon it, that the plaintiff wa 
well intitled to maintain this action upon the 
policy of inſurance made in the name of Cat 
Smith, who was the policy-broker employed 
to procure the inſurance, he having by ei- 
dorſement upon the policy acknowledged and 
declared, that the policy was made in his name 
upon the account and for the ſole riſque and 
benefit of the plaintiff, and Smith was allowed 
without any objection to prove the underwt- 
ting by the defendant and his own indorle- 
_” = 
In this caſe the defence inſiſted on for the 
| defendant underwriting this policy was, thut 
the plaintiff had been informed by a letter wrote 
ſrom Carolina, by a ſhip called the __ 


— 9 


one Mr. Crockatt, that the Polly, the ſhip inſu- 


red, had failed ten days, or a fortnight, from 


Carolina before the ſhip Collet, and that the ſhip 
Callet had arrived in England about ſeven days 
before the inſurance was made, and the plain- 
tiff had not informed the defendant of this, 
wiuch was inliſted on to be a fraud in the 


plaintiff ſufficient to diſcharge the defendant of 


this inſurance, it being, as was inſiſted, a ſet- 
tled and eftabliſhed rule, that on making an in- 
ſurance, all material circumſtances relating to 
the adventure ought to be diſcloſed: to the in- 
ſurer for him to judge upon ; and the chief 


juſtice allowed this rule, and declared his opini- 


on, that the concealment inſiſted on was a ſuffi- 


cient circumſtance to diſcharge the defendant _ 

| from the policy; for he ſaid, that theſe contracts 
are made upon a mutual faith and credit, and 
that to conceal ſuch circumſtances which make 


any difference in the adventure is fraudulent 


tor the inſurer ought to have the advantage of 
judgment upon them, and that where there is 
luch concealment, the inſurance ought not to 


bind. But the defendant not being able ro make 
out this fact to the ſatisfaction of the jury, 


the plaintiff had a verdict. 5 

VN. B. In this caſe the inſurance was a re- 
inſurance, and it was ſaid by ſeveral policy- 
brokers, that where policies are made intereſt 
or no intereſt, it is generally in ſuch cafes of 
re-inſurances. Rooke v. Thurmond. 1 

Ihe plaintiff cauſed himſelf to be inſured 
on the Prince Frederick, from Vera Cruz to 
London, intereſt or no intereſt, tree of ayerage, 


*. 


and without benefit of falvage. | 


The ſhip was afterwards ſeized by order of 
| the viceroy of Mexico and the Spaniards turned 


her into a man of war, called her the St. Philip, 
and ſent her as commodore with a ſquadron of 


V4 Spaniſh 


Lex. Mercat, 
Redeviv. 287. 
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Spaniſh men of war to the Havanna, they hay. 
ing firſt taken out the South-Sea company; 
arms, and made ſeveral alterations in her; and 
there was a war between England and Spuin, 
and Gibraltar was actually beſieged by the 
Spaniards. 585 3 bs 

The defendants proved the ſigning of prel. 
minary articles of peace before the ſeizure of 
the ſhip, and therefore inſiſted that this ſeizure 

did not alter the property, and conſequently 

the defendants were not liable; for if the pro. 

perty was not altered, this inſurance made by 
the plaintiff, who had no intereſt, cannot bind, 
as nothing comes within the policy but a total 
loſs, and though there be theſe general words 
in the policy, reſtraint or detainment by prints, 

_ Hardwicke, chief juſtice, declared, 
_ Firſt, That a war might begin without an 
actual declaration by proclamation, as in this 
caſe, by laying ſiege to Gibraltar, a garriſon 
town, though there might be depredations at 
ſea between princes in amity, for which letters 
of marque, Sc. might be granted. 

S-condly, As a war may begin by hoſtilities 
only, ſo it may end by ceſſation of arms ; and 
theſe preliminary articles being ſigned before 
the ſeizure of the ſhip, and there being a cel. 

fation of arms, he thought the ſhip being taken 
afterwards not to be a taking by enemies, un- 
leſs the jury took the caption to begin from 
the time the arms were ſeized, which was before 
the articles, and that was left to the jury. 

Thirdly, Suppoſing the ſhip not taken by 
enemies, Quære, whether this detention for 
near the ſpace of a year was, in thoſe forts of 
policies, v72. intereſt or no intereſt, a detention 
within the policy, or whether in ſuch policies 
the inſurers are ever liable but in caſe of a to 


tal loſs ; and it fo, this ſhip being afterwards 
| reſtored, 


Inſurances, 
reſtored, then he directed the jury to find for 
the defendant. This, he- ſaid, depended on 
the cuſtom or uſage among merchants, and the 
jury gave a verdict for the defendant, but did 


be of opinion ſhe was not ſeized in time of war, 
and that therefore the policy being intereſt or 
no intereſt, the aſſurers were not liable, becauſe 
there was no total loſs. DS | 


Deflores for the plaintiff, and Deflores wrote his 
benefit of Spencer, and no date ; and it was ad- 


mitted the action was well brought by Cęſtui 
que Truſt. Spencer and Franco. N 


not declare upon what point; but they muſt 


In this caſe the inſurance was made by one 


name on the policy, and before the trial it was 
filled up with theſe words, I made this for the 
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JNJUNCTFJFON, 
HE plaintiff being ſued at law upon a 


a policy of inſurance of a ſhip, and againſt 
the baratry of the maſter, which was aſſigned 


in the declaration, brought his bill in chancery 


to be relieved, and for an injunction ; charg- 
ing that one Matthews, the maſter, and alſo 


owner of the ſhip, had, before the voyage, en- 


tered into a bottomry bond to the defendant 


for two hundred pounds, and that after, by bill 


of ſale, he aſſigned over his intereſt in the ſhip 
to the defendant, as a ſecurity for this two hun- 


dred pounds, and inſiſted, that Matthews was 


_ nevertheleſs in equity to be conſidered as own- 
er of the ſhip, though in law the ownerſhip 


and property would be looked upon to be in 


the defendant, and inſiſted, that the owner of a 


ſhip could not, either in law or equity, be guil- 
ty of a baratry concerning the ſhip, and there- 


fore prayed an injunction, and that the policy 
might be delivered up. 


The voyage inſured was from London to Mar- 


ſeilles, and from thence to ſome port in Holland. 


The caſe was, that the maſter ſailed with the 


ſhip to Marſeilles, and then, inſtead of purſuing 


the voyage, ſailed to the Weſt Indies, and there 
ſold the ſhip, and died inſolvent. Theſe mat- 
ters being confeſſed by the anſwer, an injunc- 
tion was moved for on the principle, that a 


mortgagor is to be conſidered in equity 3s 


Owner 


Inturances. 

owner of the thing mortgaged, and that Mat- 
thews the maſter being owner, could not be 
guilty of baratry. To ſhew which, a caſe was 
cited of Stamma and Brown, where it was deter- 2 Stri, 1173, 
mined the preceding term in the King's Bench. 
Lord Hardwicke, chancellor. Baratry is an act 
| of wrong gone by the maſter againſt the ſhip 

and goods; and this being in the caſe of a ſhip, 
the queſtion will be, Who is to be conſidered 
as the owner? There are ſeveral caſes that 


| might be put, where baratry may be aſſign ed 


as the breach of an aſſurance, and baratry or 
not, is a queſtion properly determinable at law 
but here it is not ſo, for the courts of law will 
not conſider a mortgagor as having any right 
or intereſt in the thing mortgaged ; and there 
are _ caſes, where a man may come into a 
court of equity for relief, in reſpect of a part 
only of his caſe. It might indeed be conſider- 
ed at law, whether what the maſter hath done, 
ſuppoſing owner or not, was not a breach of 
the contract, as maſter of the ſhip, and fo a ba- 
ratry, and this may be conſidered likewiſe in 
this court. But at law a defendant cannot read 
part of the plaintiff's anſwer to a bill brought 
againſt him here; the whole anſwer muſt be 
read, which hath been often a reaſon for this 
court interpoſing by injunction upon a plaint 
at ay; and conſidering the mixed nature of 
this caſe, I think an injunction ought to be 
__ Ordered accordingly. Lewen verſus 
"yy 
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ws. 


Poſtlethw. Dict. 
of Tra. and 
Com. p. 147. 


Inturances. 


e 2 A 2 K P. 


NE Mary Stroad having an intereſt in ſome 
houſes in London, for the remainder of x 


term of which above five years were to come; 


Inſured the ſame from fire, by a policy of in- 


ſurance entered into by the Hand-in-band com- 


pany for inſurance of houſes from fire ; which 
infurance was made for a term of {even yeats, 
and a premium paid accordingly. It happened 
that, after the end of the five years, and be- 


fore the end of the ſeven years, the houſes 


were burned down; after which Mary Stro 


aſſigned the policy to the Sadlers company, 


who were entitled to the houſes after the deter- 


mination of the term of Mary Stroad. This 
bill was brought by the plaintiff againſt the 


inſurance company, to have this inſurance made 
good; inſiſting thereon by reaſon that a pre- 


mium was paid to the company for the whole 


leven years; within which ſpace of time this 
accident hath happened. And, as this inſure- 
ance is expreſly to Mary Stroad, her executors, 


adminiſtrators, and aſſigns, that the plaintiffs, 


as her aſſigns, are well entitled to have the po- 


licy made good. 


It was urged, that this inſurance company, 
being an amicable ſociety, who inſure each 


other with a joint ſtock ; and the plaintiffs be. 


ing, as aſſignees of Mary Stroad, members of 


the ſociety, was the reaſon for ſeeking ny 
my . | 


Inturances. 


bill in equity, and not purſuing a remedy at 


law, in regard that no action would lie; for that 
the plaintiffs, by ſtanding in the place of Mary 
Stroad, might be ſaid to be part of the ſociety, 


and therefore could not proſecute an action 
againſt themſelves. ER 5 

For the defendant it was inſiſted, that the 
intent of theſe policies is only to inſure ſome cer- 


tain intereſt in the party inſured from loſs or 


damages; and that, when ſuch intereſt ceaſes, 
the inſurance is at an end. It was alſo inſiſted, 


bd be an antient rule of the ſociety, that no 
| perſon ſhould be permitted to inſure for a leſs 
term than ſeven years; and that, ſubſequent to 


the plaintiff's inſurance, an order of the com- 
pany was made, reciting, that, whereas all in- 
ſurancs, by the rules of the company, were to 


ceaſe with the intereſt of the aſſured, yet that 
the inſurers might aſſign their policies. This 


order was inſiſted upon as evidence, to ſhew, 
that, by the rules of the company, they are 
anſwerable tor no loſs or damage happening by 
| fire to the houſes inſured, after the intereſt of 
| the aſſured 18-detefmined,, Eo 
In this company, as in all other inſurance 


companies, there is a rule that the policy ſhould _ 
be of no effect, if aſſigned, unleſs brought to 


be allowed by the company within ſuch a time; 


but it was admitted, that the plaintiffs had 


tendered the aſſignment to the company, with- 
in the time for ſuch allowance, but they had re- 


% 


fuſed it. 557 „ 
In regard to the order made, that all aſſure- 


ances were to ceaſe with the intereſt, of the aſ- 


ſured, Lord Chancellor Hardwicke ſaid, the aſ- 
ſured were to be conſidered in a double .Capa- 
city, as members of the company, and as per- 
ſons contracting with them; and that, if the 


-.. Caſe 


pl opinion, from the nature of all infurancy, 


| caſe depended upon this order, he ſhould og 
think the company, in their general Capacity, 
could vary or alter any contract made by them 
to their individual members: but that he vn 


that the inſurance muſt ceaſe with the inter 
of the aſſured ; for it is only to fave from di. 
mage in the thing infured ; and where it is to 
inſure damages from fire, how can the infuren 
enter upon the premiſſes to rebuild or repair 
when the eftate of the aſſured is determined! 
An infurance implies an intereſt in the infured 
in the thing infured. If it were otherwise, 
many ill confequences might follow; men might 
infure houſes of ſtrangers, and, in hopes of get 
ting the money mfured, ſet the houſes on fare, 
And though, in caſes of commerce, policies 
of inſurance are allowed to be made, intereſt 
or no intereſt, yet it was long before this 
could prevail, and was allowed only in reſpett 
that goods might be inſured in a commence 
which is prohibited in a foreign country, and 
to prevent (in regard to the advantage of the 
trade to this kingdom) a diſcovery of the na- 
ture of the goods, and thereby laying open the 
owner in ſuch foreign country to the penalty 
for rrading in fach goods : that, although ſuch 
policies are now allowed, yet he remembers 
them much queſtioned and called fraudulent; 
but no ſuch reaſon holds in the caſes of inſu- 
rances of houfks from fire; and in which in- 
ſurances all ſuppoſe an intereſt in the ab 
A e | 
In the cafe of Lynch and Dalzel, which wi 
before the Houſe of Lords, in March, 1729, 
one Halnhd, being entitled to the remainder of 
a long term of years in a houſe at Grave/#6 
cauſed the ſame to be inſured from fire ** 
a : ; un- 
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gun- te office ; and the inſurance was to him, 
his heirs, executors, adminiſtrators, and aſ- 
ns. | A : 3 
"I#/and dying, his fon and executor agreed 
with the appellant to fell and aſſign to him this 
houſe, rogether with the benefit of the policy 
for the infurance of the houſe, The leaſe of the 
houſe was accordingly aſſigned, but, there be- 
ing no aſſignment of the policy prepared, that 
was only delivered up, and, in fact, not af- 
ſipned ; but Treland promiſed to execute an 
— of it to the appellant any time 
after. | - | $ 
But before the policy was aſſigned, the hovſſe 
was burned down; and a bill was brought in $4.9 
this court by the appellant to compel the com- <7 
pany to pay the money inſured by the policy; 
and the bill was diſmiſſed by Lord Chancellor 
King, and his order affirmed by the lords. 

Lord chancetlor ſaid, that he was council in 
| the cauſe ; and, that the reaſons upon which 
Lord Chancellor Ning diſmiſſed the bill, appear 
in the reaſons mentioned in the reſpondent's 
caſe, Thar theſe policies are not infurances of 
the things themſelves mentioned to be inſured, 
| for no body can warrant againft accidents, 
nor do ſuch inſurance attach on the thing, or 
In any manner go with it, as incident thereto, 
by any conveyance or aſſignment of the thing 
inſured: but the infurances are only ſpecia 
agreements with the perſons inſuring againſt 
ſuch loſs and damages as they ſhall ſuſtain; 
and the party inſuring muſt have a property at 
the time of the loſs, or he can ſuſtain no loſs, 
and conſequently be entitled to no ſatisfaction. 
Lord Chancellor obſerved, that this caſe was 
nather ſtronger than the preſent, but diſmiſſed 
45 only without coſts. Sadlers Compam v. 
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A bill in Chancery was brought for relief 
againſt a verdict and judgment given in the 
court of Common Pleas upon a policy of in. 
ſurance; and to have an injunction to ſtay ex. 


ecution upon the judgment. The caſe appeared 


to be, that the ſhip inſured was taken by a S. 
niſh privateer, and that after it had been carried 
within the enemy's garriſon, it was retaken by 
an Engliſh privateer. 5 3 
It was argued, for the now plaintiff, who waz 
the defendant at law, that, although by the 
law of nations, the firſt capture of a ſhip, and 


its being within the enemy's garriſon, had ab. 
ſalutely diveſted the right of the original pro. 


® 14 Geo. 2. C. 
38. 


prietors, yet that now, by the * ſtatute made 
in the year 1740, it is otherwiſe ; being there- 


by provided, that, if the ſhips of our Enljþ 
- merchants ſhould be taken by an enemy, and 


afterwards retaken by any of his majeſty's ſub- 
jects, that the right of the original proprietors 


in ſuch ſhips ſhould be reſerved on their paying 
one moiety of the value of ſuch ſhips to the re- 
captors for re-ſalvage. _ 


Upon this it was argued, that the verdic 


and judgment are unjuſt, in regard that the 


whole inſurance money is given in damage 
when it appears, that the plaintiff at law, up- 
on payment of one half of the value of the 
ſhip, might recover it back; and therefore, 
that one half of the inſurance money ouglt 
enly to have been given in damages; upon 


which the injunction prayed by the bill ws 


moved for. 5 i” 
On the other ſide, it was inſiſted, that thi 
was a right verdict, and that the inſured were 
not to be put to the delay, expence, and tro 
ble of aſcertaining the value of the ſhip, 1 
order to recover back, upon payment of one 
moiety of the value to the captors. That for 

5 | | | recovery 
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recovery thereof, the inſurers might ſtand in | 
the place of the inſured, and make uſe of their 
names, which had been offered: that they did 
| not pretend to oppoſe ſo much of the bill as 
| ſought this, but inſiſted that this could be no 
ground for gracting the injunction prayed : 
that this point had been debated before Lord 
Chief Juſtice WVilles, upon trial of the iſſue 
at 1% prius, who had declared his opinion, 
that this right of ſalvage ought not to pre- 
clude the inſured from their recovery upon the 
inſurance, till the ſalvage ſhould be ſettled: that 
the defendants, the inſurers, would be entitled 
to ſtand in the place of the inſured, to make 
what advantage they could of the ſalvage. 

Lord Hardwick, chancellor, being of the 
fame opinion, refuſed to grant the injunction 
and faid, that the damage in recovering the 
ſalvage, is as much a part of the inſurance as 
the ſhip itſelf, Prendle v. Hartley. 5 
The plaintiffs were foreigners and copart- ofeley 93. 
ners, who fitted out a ſhip from Oſtend to Poſtlethw. Did. 
China, and back again; and the defendant, <> 
D'Goniegh, their agent, inſured the ſhip and 
cargo here in England by the other defendants, 
and took the policy in his own name. The 
ſhip proceeded on her voyage, and called in at 
Bencolin, where the governor ſeized her as an 
nterloper, and diſpoſed of her and the cargo. 
Upon which the plaintiffs brought this bill, 
ſetting forth, that the policy was taken in the 
name of D'Goniegb, their truſtee; and, that he 
refuſes to let them ſue the other defendants in 
his name: that the facts happened abroad, and 
that their witneſſes, who could prove them, 
were beyond ſeas; and therefore they pray a 
diſcovery and relief. VV 

And the defendants demurred to the relief, 
and their council ſaid, that the fame demurrer 

* Was 
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was allowed by his lordſhip on the fifteenth of 
January, 1727, in the caſe of D'Silva v. Wal 


and others; where the policy was on a Pry. 


gueſe ſhip ; and it was ſuggeſted in the bil, 
that the witneſſes were Portugueſe, and lived 
abroad; and that the expences of bringing 
them over on a trial would be more than the 
cauſe would bear; and that their truſtee would 
not let them bring an action in his name; 
yet his lordſhip was of opinion, that they mu 
recover at law, as well as they could, and had 


no title to be relieved here: that it was the 
common ſuggeſtion in every bill, that the nit. 
neſſes were beyond ſeas'; that policies were ge. 
nerally taken in the name of a truſtee; and 


that, if he refuſed to let the action be brought 


in his name, a bill might be filed againit hin 


to compel him to it. 


The council for the plaintiffs inſiſted, Th 
if they had filed their bill againſt the truſtee 


only, he would have demurred becauſe they ha 
not made the London Aſſurance parties, who 


might have ſatisfied them; and that they had 
brought a proper bill; and that they ougit 
either to have the liberty to uſe the name af 
the defendant, their truſtee, or to have a fe. 
medy againſt the other defendants : that tir 
demurrer ought to be over-ruled, becauk 


poſſibly the court might think proper to relier 
them at the hearing: but if the demurt 


ſhould be allowed, they would be out of court, 
and fo loſe even the relief againſt their truſtet, 
which they were plainly entitled to. . 

Lord chaiicellor. At this rate, all policis 
of inſurance would be tried in this court; fu 
they are generally taken in the name of 4 
truſtee, and are made on ſhips going abroad; 
and the witneſſes live abroad. Let the demur: 
ers be reſpited till the defendant, Df, 


Err 


e , v . d A . A a. RS oo 


A f r e Ka e e m@Owands 


has put in his anſwer. And, on the twenty-firſt 
of November, 1729, the demurrer was allowed. 
Dbegetoft et aP, verſus the London Aſſurance, et 
25. | 4 | 5 7 

Ihe plaintiffs dealt in tobacco from Ji 


policy was taken out in the name of the de- 

fendant, Johnſon, and Chambers and others un— 
| derwrit it. The ſhip came into port, but the 
tobacco, was, greatly damaged, ſo that the in- 


| ſurers waived all title to it, and left it for the 
benefit of the inſurers, and transferred it to 


them; and it was afterwards fold to the beſt 
advantage; and they were damaged in the 
ſum of one thouſand, three hundred, and fifty- 


three pounds ; upon which the plaintiffs file 
their bill, ſetting forth all this matter, and that 

the policy was taken in the name of a truſtee, 
| who refuſes to let them ſue in his name at 
law to recover damages, and pray a diſcovery . 


and relief. 


The defendants, the inſurers, by their anſwer 


admit the policy, and make a full diſcovery ; 


but demur to the relief, becauſe the plaintiff. 


has a proper remedy at law. 


| It cannot be controverted, but that an action 


lies on a policy; and the only colour the plain- 
tiff has for coming into this court, is, that the 
policy is taken in the name of a truſtee ; bur if 
this was ſufficient to tranſlate the juriſdiction, 
then all actions on policies would be turned 
into bills; the agents of foreign merchants al- 
ways take them in their own name; and if this 
expedient ſhould prevail, though the parties 
live in London, they would take the ſame me- 
thod, Bur if the truſtee really retufes his name, 
this indeed is a foundation for the court to 
compel him; but not to decree againſt the 
debtor ; his refuſal cannot alter the nature of 
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the action againſt him, he has a right to hay 


the witneſſes examined viva voce at a tial 
where their evidence can be more thorough] 


ſifted, and conſidered by a judge and jury, th 


on a commiſſion. It is the common ſuggel. 
tion in every bill, that the witneſſes are dead, 
or beyond the ſeas, out of the jur. ſdiction of 


the courts of law; but here it appears, by th 


plaintiff's own bill, that the loſs was in Scotloy 


and that their witneſſes live there, though this 


on a demurrer, has been adjudged not to he x 


ſufficient cauſe to have relief in a court of 
equity, where there is a remedy at law; but 
that it only entitles the plaintiff to have a df. 


covery on the oath of the defendant, and 1 


commiſſion in aid of his action at law. 


And the ſame demurrer was allowed by your 
lordſhip in the caſe of D'Sitva, where the ſhip 
inſured was Portugueſe, and bound on a foreign 


voyage; and the ſuggeſtions were, that the 


policy was taken in the name of a truſtee, and 
that the witneſſes were ſea- faring people, and 


beyond the ſeas. 


This is a proper bill for relief, and the de- 
murrer is not good ; the bill is brought by 
part-owners, to have ſatisfaction on a policy 
againſt Chambers, and other defendants, as un- 


der-writers. and againſt Fohnfon, their truſtee, 
on a ſhip bound from Virginia to the river Dur 


bar, in Scotland. In the voyage the ſhip and 
cargo were greatly damaged; and when the 
ſhip arrived at Dunbar, they proceeded to fel 
her, under proper proteſts, by a decree of the 


court of admiralty, for the benefit of the inf 


rers, renouncing all right as to themſelves. We 


charge that the truſtee refuſes his name; that 


the tranſaction was in Scotland, and that it vs 
a foreign voyage from Virginia thither; aud 


that, conſequently, the evidence muſt 
1 abroad, 
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Inſurances, 


abroad. It is proper, for a ceſtuy que truſt to 
come into a court of equity, on the refuſal of 


Suppoſe a bond is aſſigned, what is more 
common than to bring a bill againſt the obligor, 
and obligee, for a ſatisfaction, and the plaintiff 
is never ſent back to recover the payment at 
Jaw, though the defendant, in that caſe might 


| here has ; but they allow we are proper to pray 
relief againſt Johnſon; but he might have de- 
| murred to our bill, if we had not made the 
other defendants parties, becauſe they might 
have made us a ſatisfaction; but if this de- 


as to them; and then Johnſon, at the hearing, 


| there, it is the ſame thing as if they were be- 
| yond the ſeas, becauſe the proceſs of our court 
does not bind them; we deſign to examine the 
| cultom-houſe officers in Scotland; and if we 
| ſhould ſerve them with a ſub pæna in Scotland, 


ſince they are not bound to obey it, ſure we 


have a right to a commiſſion to examine them 


| preferable to an examination by commiſſioners, 
zs of no weight, becauſe this court, if they are 
| Dot fatisfied with the evidence, may direct an 


iſſue, „„ 
Lord chancellor. If I ſhould give way to 
| this attempt, no action would ever be brought 


on a policy; and a bill might as well be brought 


| for payment of a bond, on ſuggeſtion that the 
| Vitneſſes were abroad, or dead; beſides, theſe 


are tranſactions that in their own nature muſt 


ariſe at ſea, and out of the juriſdiction of the 


courts; and they that will take a policy in this 
kingdom 


his truſtee, to have liberty to ſue in his name, 


| demur, for the ſame reaſons the defendant 


murrer is allowed, the bill will be out of court 


| may object for want of parties. And as this 
| matter ariſes in Scotland, and our evidence is 


in Scotland, And the objection, that the cxa- 
| mination of witneſſes, viva voce, is greatly 
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Juſurances, 
kingdom, muſt be ſubject to our form of trial, 
and who would inſure if they were liable to bills? 
The jury will take the account, and conſider of 
ſalvage, and all proper allowances, and do it in 
all ſuch trials. Why can't the plaintiff bring 
his witneſſes from Scotland, as well as is done 
every day from Northumberland; which is the 
next county to it? The commiſſioners will 
we their officers leave to come to the trial. 
_ His lordſhip was going to allow the demur. 
rer; but at the inſtance of the attorney- ge. 
neral, he made the ſame order he had done in 
the above caſe of Dhegetoft and the London A. 
furance, That the demurrer ſhould ſtand over 
till the truſtee had put in his anſwer. Fall & 
a. v. Chambers „ 
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Anturances from Fire. 


NSURA N CES from fire are introduced 


into ſeveral countries, though not every 


where under that denomination. At Ham— 
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Mag. Inſur. p. 
1. See Law of 

Bills, &c. p. 369. 

ſect. 1 8. par. 2 


| burgh there is a fire caſſa of an old ſtanding, 


wherein the principal houſes are inſured at 
the value of fifteen thouſand marks (which is 


about one thouſand pounds ſterling) to be 
paid in caſe of their being burnt, the inſured 


paying yearly one fourth of a mark for every 
thouſand marks for expences. Every one con- 
cerned in this office, or fire caſſa, contributes 


to a loſs in proportion to what his own houſe. 


ſtands inſured for; but no houſe is valued 


at more than fifteen thouſand marks, though 


it may have coſt ten times that ſum in 


building. 


We can account for this limitation no other- 


wiſe than by ſuppoſing the intention of the le- 
giſlature to have been to curb by this valuation 
the pride of the citizens, and hinder them 


from being too magnificent in their build- 


ings: a very wiſe maxim certainly in a tra- 


ding city. 1 : 
In London, inſurances from fire are obtain- 
able at ſuch eaſy rates, that there are few mer- 
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_ chants but chuſe to be inſured for their own 
quiet. Beſides, this precaution adds to their 


credit both at home and abroad, when it ;; 
known, that the great capitals lying in thei 
houſes and warehouſes, are thus ſecured from 
the flames. 
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Inſurances upon Lives, 


x {ENS lives with good reaſon are, and 
may be, inſured, to ſecure a creditor 
the reimburſement of a ſum advanced to his 


debtor for purchaſing a poſt or place, out of 


Infurances on 
lives allowable. 

1 vol. Magen's 
Inſurances. p. 33. 


the income of which he may have a ſufficiency, 


beſides his maintainance, and expences, and in- 


tereſt, and premium, to pay off yearly a part of 


the capital. However, the lender ought not to 
inſure the life of the borrower without having 
| his conſent. * In ſome places inſurances are not 
permitted on the lives of perſons at the head of 
government ; but in London people take the 
liberty to make inſurances on any one's life, 
without exception; and the inſurers ſeldom 
inquire much if they are good or bad reaſons 
for ſuch an inſurance, but only what the per- 
ſon's age is, and whether he be of a good con- 
ſtitution. The common premium on a good 
lite, from twenty to fifty years of age, is five 


| fer cent. and from fifty to ſixty years old, fix 


per cent. per annum. But theſe premiums are 


* At Genoa no 

inſurances can be 
made, without 
leave of the ſe- 
nate, on the life 
of an high prieſt, 

emperor, king, 
cardinal, duke, 
prince, biſhop, or 
other lord, per- 
ſon eccleſiaſtical 
or ſecular, in of- 
fice. Civil Stat. 
of the Republic 
of Genoa, SR 


higher than any computation founded on ob- 


ſervations concerning the probability of human 


life will warrant. People ought by all means 


to be prevented from getting inſurances done 
with ſiniſter views, eſpecially that inhuman one 
of committing murder to gain the ſum inſu- 
red, an inſtance of which villainy happened a 
ſew years ſince in London. An apothecary, 
D having got his wife's life inſured, ſoon af- 

| ter 
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ter killed her. Underwriters ſhould therefore 
inform themſelves of the motives why an inſu- 
rance is required, and not to be contented with 


obſcure, plauſible, or fictitious reaſons, It i; 


indeed true, that the inſurers are not obliged 
to pay to a murderer convict, as happened in 
the caſe of the aforementioned apothecary, 
yet this does not reſtore the life ſacrificed, A 
great part of the inſurance done on lives in 
London are for. or by people who have certain 
expectations in reverſion after the death of ſome 


friend or relation, whoſe poſſeſſions they have a 
mind in part to anticipate by this means: but 


ſuch inſurances ſeem not eaſily to be juſtified, 


as they fruſtrate the intentions of the be. 


queather, and frequently overſet a good de- 


ſign; and a fine eſtate may be ſoon anticipated 


by this irregular method. All ordinances of 


inſurance allow it to be made upon the lives of 


captives in ſlavery, but to ſubſiſt no longer 


than the bondage does, or till the perſon be 


Law of bills, &c, 
P. 205. pl. 5. 


redeemed. 885 N 
In June, 1749 the defendant had applied to 
an office-keeper, or broker, to inſure ſixteen 


hundred pounds for one year, at five per cent. 


on the life of one Poulton, from whom the de- 


fendant had agreed to purchaſe an eſtate, 
whereof Poulton had the reverſion in fee, and 
alſo an intervening eſtate for his own life. The 
broker anſwered, that the courſe of the office 
was to produce the perſon whoſe life was to 
be inſured, in order to be inſpected by the in- 
ſurers, or underwriters ; to which the defend- 


ant replied, that the perſon lived at a great dil 
_ tance in the country, and that it was very in. 


convenient for him to come to London: and 
on the broker's aſking the defendant, whether 
he was a good life, the defendant anſwered he 


was, and added, that he would leave a noſes 
e 5 is 


Inkurances. 


| his name and place of abode, which he accord- 


ingly did. On this declaration of the defend- 


ant, the broker procured ſixteen perſons to 
underwrite a policy of inſurance for ſixteen 
hundred pounds on Poulton's life, at the rate 
of intereſt, and for the time before mentioned ; 


and about ſix months afterwards Poulton died. 
| In 1750 the defendant brought an action on 
the policy, in the court of Common Pleas, and 


had a verdict for him, in conſequence of which 


the plaintiff, who was one of the underwriters, 


paid him ninety-eight pounds, as for his part 


| of the inſurance money ; but in 1751 brought 


his bill in the court of Chancery, ſuggeſting 


fraud and impoſition. The defendant admit- 


ted in his anſwer, that Poulton was a drunken 


| fellow : upon which the lord chancellor at the 
hearing, directed an action at law to be 
brought, which was done accordingly, and 
| there was a verdict for the plaintiff; but che 
jury acquitted the defendant of fraud ; and the 
cauſe now coming on before the lord chancel- 


lor for ſurther directions, the queſtion was, 
Whether the defendant ſhould pay intereſt for 
the ninety- eight pounds which he received, 


and alſo the coſts in equity; and to prove that 
he ought not to pay intereſt, Lord Raym. 398 
was Cited, where Chief Juſtice Holt ſaid, inte- 

reſt is never given by the jury in ſuch a caſe, 


(this was for money won upon a wager) and to 


ſhew he ought not to pay coſts, 3 Wm's. 205 


was Cited, where the lord chancellor declared, 
| that a man ought not to be puniſhed for de- 
tending his right. 1 


Lord Chancellor. This cauſe comes now | 


efore me, after a verdict for the plaintiff, and 


another verdi& for the defendant at law, and 
my determination thereon ſhall not be oround- 


| & on any imputation on Sir Criſp Caſcoigne, 
e | who 


315 


* 
1 i 
: 
* 
x 
i5 
1 * i 
7 * 
1 
1 
* 
1 
” 
0 
{ 
t k 
- 
. : 1 
1 
. 
| 
- 
Li 7 
4 
1 
7 
N 
1 
* 0 
2 
* 9 
| 4 { 
. * 
1 
» ; 


"= 

| 
15 
1 * | 
1 
$1 4 
BL 
1 317 
1 
37 
4 „ ' 
1 * } 
q ”, 


DOS 0 Ig 


| 
i 
| 
| 
| 
1 
9 
| 


Jnſurances. 


who is as worthy a gentleman, and in as full 
credit as any merchant in London. The de. 
fendant brought an action at law, in which he 
prevailed, which made it neceſſary for the 
plaintiff to apply to this court, the juriſdiction 
whereof is concurrent and concomitant with, 
and auxiliary to that of the common law in ca. 
ſes of fraud; to the end that all perſons may 
have the neceſſary meaſures of juſtice, accord. 
ing to the various modifications of their rights, 
I have conſtantly attended at Guildball during 
the laſt war, and was concerned in various 
caſes of this nature; and by all the foreign 
books, as well as our own, the learning con. 
cerning inſurances, as well of lives as oi hip, 
was thoroughly ſettled and eſtabliſhed. e 
party concerned in an inſurance muſt coinmu- 
nicate every circumſtance he knows, in order 
to aſcertain the premium, which otherwiſe will 
be affected, and the policy void. Thus, if a 
man comes to inſure a ſhip, and ſays the was 
ſuch a day ſafe in ſuch a place, he aſſerts it at 
his peri}, though he does it inſcienter; for when 
you come to inſure, the perion you apply to 
ſuppoſes you to be a man of prudence and cau- 
tion, and that every thing you fay is true; be- 
cauſe otherwiſe men ſhould be put to vain, 
idle, and expenſive purſuits, and, perhaps, to 
no purpoſe. The reafon the defendant pre- 
vailed at law was, that his declaration did not 
appear on the face of the inſtrument of aflu- 
rance. The plaintiff by the bill ſuggeſted a 
fraud, and wanted a diſcovery in order to 
defend himſelf, and was therefore intitled to 
come here, but at his peril, if he came wan- 
tonly; and that he had a right to apply to 2 
court of equity, is evident from the verdict, 
- which he obtained on a full diſcovery of all the 
circumitances of the caſe, As to the * 

8 think 


Indurances. 


I think it would be given at common law, 


where a man ſues for, recovers, and receives a 
roſs ſum of money unduly ;. and I ſhould not 


it here, were I to ſuffer a man to receive a 


ſum of money, and keep it, without making 
any ſatisfaction for the detention of it. What 
would the merchants of Lombard. ſtreet think of 
ſuch proceedings? It is objected, there was a 
verdict for, and another againſt the defendant, 


and that therefore the matter is in equilibrios, 
but the verdi& for him was the cauſe of the 


ſuit here, where he came to defend himſelf. 
The diſtinction with reſpect to coſts is where 
one of the parties is to blame, in which caſe 


the court may xxerciſe a diſcretion. Decreed 


intereſt on the ninety-eight pounds, together 
with coſts, in the court of chancery, April 15, 
1758, between Cleeve and Sir Criſp Gaſcoigne. 
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Whereas it hath been found by experience nia. 48. See 
to be of benefit and advantage for perſons hav- *. hey. Infur, 


ing offices, employments, eſtates, or other in- 
comes, determinable on the life or lives of 
themſelves or others, to make infurances on 
the life or lives upon which ſuch offices, em- 
ployments, eſtates, or incomes are determina- 
ble ; his majeſty hath been graciouſly pleaſed 
to grant to the corporation of the London Aſſu- 
rance full power and authority to aſſure on the 


life or lives of any perſon or perſons, which 


they are ready to do on reaſonable terms. 


The plaintiff inſured, intereſt or no intereſt, » Str. 1243. 


on any ſhip he ſhould come in from Virginia to 
London, beginning the adventure on his em- 
barking on board ſuch a ſhip ; the money to 
be paid, though his perſon ſhould eſcape, or 
the ſhip be retaken. e 


Ile 


218 _  Jnſurances. 
He embarked on the Speedwell, but ſj 
ſpringing a leak at ſea, he went on board the 

_ Friendſhip, and arrived fafe at London; but the 
Speedwwell was taken after he left her. An 
now in an action againſt the underwriter, he 
was held liable ; for the infurance 1s on the 
ſnip. the plaintiff ſet out in; and had that got 
ſafe home, and the other been loſt, the plain 
tiff could not have recovered upon the foot of 
having removed his perſon into that ſhip in the 
middle of the voyage. Dick v. Barrel. 
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Owners and Maſters 2 Ships. 


(HE. G e having finiſhed 


his mighty work, and given man that 
dominion which he now enjoys, as well over 


the fiſh in the ſea as the beaſts in the field, he 
was not forgetful of beſtowing on him thoſe 


things which were neceſſary for the government 


and ſupport of the ſame, creating at the ſame 


time trees which grow as it were ſpontaneouſly | 


into veſſels and canoes, which wanted nothin 
but launching forth to render them uſeful for his 


accommodation, which he afterwards, by his 


divine genius, inſpired by that mighty one, 
hath ſo compleated and equipped, as to render 
it the moſt beautiful and ſtupendous creature 


(not improperly ſo called) that the whole world 


can produce ; which, being not retarded b 


winds, or other contingent accidents, ſubmits 


itſelf to plow the unknown paths of that vaſt 
element, to brave all encounters of waves 
and rocks; to fathom and ſurvey the vaſt im- 
menſities of the very earth itſelf ; to people, 


cultivate, and civilize uninhabited and bar- _ 


barous regions; and to proclaim to the uni- 


verſe, the wonders of the architect, the ſkill 
of the pilot, and, above all, the benefits of 


commerce; ſo that it is no wonder, at this day, 


to find nations contending who ſhould ſurpaſs 
_ each 
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each other in the art of navigation, and tomy. 


nopolize, if poſſible, the very commerce and 
trade of the world into their hands; and all by 
the means of this excellent fabrick. Mall, 
b. 2. chap; i e. . 
2. Hence it is, that ſhips and veſſels of 


that kind were originally invented for uſe an 


profit, not for pleaſure and delight ; to ploy 
the ſeas, not to lie by the walls, and to ſuppf 
thoſe of the mountains as well as thoſe on the 


| ſea coaſts. Therefore, upon any probable de. 
ſign, the major part of the owners may even 


againſt the conſent, though not without the pr. 


vity and knowledge of the reſt, freight out ther 


veſſel to ſea, 1b. Sect. 2. 
3. If there are ſeveral part-owners of a ſhip, 
and the major part of them are for ſending her 


a voyage to ſea, to which the reſt diſagree; 
whereupon, according to the common uſ; 


in ſuch caſes, the greater number ſuggeſt in 


the Admiralty court the diſagreement of their 


partners; and then, according to their uſage 


there, they order certain perſons to apprail 
the ſhip, who accordingly ſet a value thereon; 
and then the major part who agreed to the 
voyage, enter into a recognizance, wherein they 
bind themſelves jointly and ſeverally to the dil 
agreeing parties, in a ſum proportionable to their 


ſhares, according to the value ſet by the ap- 
praiſers, to ſecure the ſhares in the ſhip of thoſ 
who diſagree to the voyage, againſt all advyen- 
tures; though there can be no ſuit on thus 
agreement, or ſtipulation, in the Admiralty 


court, the contract being made on land, and 
therefore of temporal conuſance ; yet a ſpeci 
action on the caſe lies for the violation the 


at common law. Carth. 26. Hard. 473. 
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A maſter of a ſhip is one who, for his 
knowledge in navigation, fidelity and diſcretion, 
hath the government of the ſhip committed to his 

care and management ; but he hath no property, 
| either general or ſpecial, by the conſtituting of 
him maſter ; yet the law looks upon him as an 
officer, who muſt render and give an account for 
the whole charge, when once committed to his 
care and cuſtody ; and upon failure to render ſa- 
tisfaction; and therefore, if misfortunes happen, 
if they be either through negligence, vine or 
ignorance of himſelf or his mariners, he muſt be re- 
ſponſible. Heb. 11. ny „„ 

5, But where a maſter of a ſhip brought 
an action on the caſe, and declared that the ſhip _ 
was laden with corn in ſuch a harbour, ready to 
fail for Dunkirk ;, and that the defendant entered 
and ſeized the ſhip, and detained her per quod im- 
peditus et chſtruftus fuit in viagio: and it was held, 
that it well lay; for the maſter has not the pro- 
perty of the ſhip, but the owners; and he is only 
a particular officer, and can only recover for his 
particular loſs ; yet he may bring treſpaſs, as a bai- 
iff of goods may; and then, as bailiff, he can 
only declare on his poſſeſſion, which is ſufficient to 
maintain treſpaſs. 1 Salk. 10. po | 
6. If the maſter of the ſhip takes goods on 
board for hire, and is robbed in port, he muſt an- 
ſwer the damage; otherwiſe it is, if he be robbed. 
by pirates on the high ſea ; for then the owner muſt 
be the loſer : for, if he undertakes for hire to carry 
the goods, the common law cannot look upon him 
m a different aſpect from a common carrier; for he 
cannot be looked upon as a mere ſervant to the owner 
but rather as an officer of the ſhip, and to ſell the 
bona peritura, which is beyond the condition of a ſer- 
vant: but the civil law of the Admiralty excuſes the 
maſters when robbed by pirates, or on loſing the 
| 8 * goods 
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goods by any inevitable accident; for the day. 
gers of the ſea are ſo various and fo formidable, 

that a maſter ſhall not be underſtood to undertake 
againſt them, unleſs it had been included in the ex- 
preſs words of the contract; for where, in a well 
ordered ſociety, a man undertakes, for the cuſtod 

of another's provcity, he ſecures him againſt all loſs; 

but where a men is bound to encounter dangers, 
which civil ſociety cannot guard againſt, he cannot 
be ſuppoſed to undertake farther than for his care: 

and, by the general cuſtom of commerce, the mer— 
| chant is the perion that runs the venture, and not 
the maiter of the ſhip; and it is the merchant 
that makes the gain of the venture. 1 Vent. 190. 
Raym. 220. 2 Lov. 69. 

7. And as the maſter himſelf is anſteräble in the 
caſe above, ſo likewiſe hath it been held, that the 
owners are liable to the freighters, in reſpect of the 
freight; for the c. nbezzlements, &c. of the maſter 
and 1 mariners. Car. 58. 3 Lev. 258. 

8, But this proving à great diſocragemeti to 
trade, therefore, by the ſeventh of Geo. I. caÞ. 15, 
reciting that, Whereas it is of the greateſt conſe. 
quence and importance to this kingdom, to promote 
the encreaſe of the number of ſhips and veſſels, and 
to prevent any diſcouragement to merchants and 
others from being intereſted and concerned therein ; T 
and whereas it has been held, that in many caſes 
owners of ſhips or veſſels are anſwerable for goods 
and merchandize ſhipped or put on boatd the fame, 
although the ſaid goods and merchandize, after the 
fame have been fo put on board, ſhould be made 
away with by the maſters or mariners of the ſaid ſhips 
or veſitls, withour the knowledge or privity of thc 
owner or owners; by means whereof, merchants 
and others are ereatly- diſcouraged from adventuring 
their fortunes, as owners of ſhips or. veſſels, which 
will necoflarily tend to the prejudice of the trade and 

I . 15 navigation 


* 


of Ships. 323 
navigation of this kingdom; therefore, for aſcertain- 
ing and ſettling how far owners of ſhips and veſſels 
ſhall be anſwerable for any gold, ſilver, diamonds, 
jewels, precious ſtones, or other goods or merchan- 
dize which ſhall be made away with by the maſters or 
mariners, without the privity of the owners thereof 
it is enacted, That no perſon or perſons who is, are, 
or ſhall be owner or owners of any ſhip or veſſel, 
ſhall be ſubject or liable to anſwer for, or make good, 
to any one or more perion or perſons, any loſs or 
damage by rexſon of the embezzlement, ſecreting, 
or making away with, (by the maſter or mariners, 
or any of them,) of any gold, filver, diamonds, 
jewels, precious ſtones, or other goods or merchan- 
dize, which, fiom and after the twenty-fourth of 
June, 173 4, ſhall be ſhipped, taken in, or put on 
board any ſhip or veſſel, or for any act, matter or 
thing, damage or forfeiture done, occaſioned or 
incurred from and after the ſaid twenty- fourth day 
of June, 1734, by the ſaid maſter or mariners, or 
any of them, without the privity and knowledge of 
ſuch owner or owners, further than the value of the 
ſhip or veſſel, with all her appurtenances, ard the 
full amount of the freight, due or to grow due, 
lor and during the voyage wherein ſuch embezzle- 
ment, ſecreting, or making away with, as afore- 
jaid, or other malverſation of the maſter or ma- 
riners, ſhall be made, committed, or done; any 
law, &c. ts : 
9. And, by ſect. 2, It is further enacted, That if 
the ſeveral freighters or proprietors of any fuch gold, 
lver, diamonds, jewels, precious ſtones, or other 
goods or merchandize, ſhall fuffer any loſs or damage 
by any of the means aforeſaid, in the ſame voyage, 
and in the value of the ſhip or veſſel, with all her 
appertenances, and the amount of the freight, due 
or to grow due, during ſuch voyage, ſhall not be ſuf 
ficient to make full compenſation to all and every of 
25 19 them, 
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them, then ſuch freighters or proprietors ſhall receive 
their ſatisfaction thereout in average, in proportion 
to their reſpective loſſes or damages; and in every 
ſuch caſe, it ſnall and may be lawful to and for ſuch 
freighters or proprietors, or any of them, in be. 
half of himſelf, and all other ſuch freighters or 
proprietors, or to or for the owners of ſuch ſhi 
or veſſel, or any of them, on behalf of himſel 
and all the other part-owners of ſuch ſhip or veſſel, 
to exhibit a bill in any court of equity for a dif. 
covery of the total amount of ſuch loſſes or da- 
mages, and alfo of the value of fuch ſhip or vel. 
ſel, appurtenances, - and freight, and for an equal 
diſtribution and payment thereof, amongſt ſuch 
freignters or proprietors, in proportion to their re. 
ſpective loſſes or damages, according to the rules of 
equi: y. VV „ 
10. Sect. 3. Provided, that if any ſuch bill ſhal! 
be exhibited by or on the behalf of the part-owners 
of ſuch ſhip, the plaintiff or plaintiffs ſhall annex an 
affidavit to ſuch bill or bills, that he or they do 
not collude with any of the defendants thereto; 
and ſhall thereby offer to pay the value of ſuch ſhip 
or veſſel, appurtenances and freight, as ſuch court 
hall direct; and ſuch court ſhall thereupon take ſuch 
method for aſcertaining ſuch value, as to them ſhall 
ſeem juſt; and ſhalldire& the payment thereof in like 
manner, as is now uſed and practiſed in caſes of bills 
of unerpleager. Eo; 
11. Sect. 4. Provided alſo, that nothing in this 
preſent act ſhall extend, or be conſtrued to extend, 
to impeach, leſſen or diſcharge any remedy, which 
any perſon or perſons now hath, or ſhall or may 
hereafter have, againſt all, every, or any the maſter 
and mariners of ſuch ſhip or veſſel, for or in reſpect 
of any embezzlement, ſecreting or making away 
with any gold, ſilver, diamonds, jewels, precious 
ſtones, or merchandize, ſhipped or loaded on wn 
Ss þ act 
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ſuch Thip or veſſel, or on account of any fraud, 
abuſe, or malverſation of, and in ſuch maſter and 
mariners reſpectively ; but that it ſhall and may be 
lawful to and for every perſon or perſons, ſo injured 
or damaged, to purſue and take ſuch remedy for the 
ſame, againſt the faid maſter and mariners reſpec- 
tively, as he or they might have done before the mak- 

ing of this act. by 
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Principals and Factors. 


1. Factor 1s a ſervant, created by a merchant; 


Jetrer, and taketh a kind of proviſion, 
called factorage. Such perſons are bound to anſwer 


the loſs which happens by over-paſling or exceed- 


ing their commiſſion ; but a {imple ſervant, or an ap- 


prentice, can only incur his maſter's diſpleaſure 


The Spaniard hath a proverb, Nlien pajja commiſſen, 


pierde proviſion : He that exceecs his commiſſion, ſali 
loſe tis feferage. But time and experience hath 


tavght them to know better things ; for now it 5 


Subolca la pana; His purſe muſt pay for it. The gain 
of factorage is certain, however the ſucceſs of the 
voyage proves; and it 1s the prudence of merchants 


to chooſe honett and induſtrious perſons, for other- 
wile the factor may grow rich, and the merchant 


poor, the firſt being ture of his reward, the latter 
uncertain of his gain. Melloy, B. 3. c. 8. ſec I. 
2. In commiſſions they now generally inſert 
theſe words, d/þoſe, do, and deal therein, as Fi 
Were ycur ewas, by which the actions of the factor 
are to be excuſed, though it turns to his principals 
loſs, becauſe it ſhall be preſumed he did it for the 


' beſt, and according to his diſcretion. 


He is barcly a truſtee for his principal; therefore 


if his principal having goods in his hands, owes him 


money by fim ple contract, and then dies indebted 


by ſpecialty more than his aſſets are worth, the 


factor cannot retain the goods. . eck. 2. I Venn. 


428. 2 Vern. 117. 638. 
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But a bare co nmiſſion to a factor, to ſeil and 
diſpoſe, will not enabꝰ e him to truſt, or give further 
day of payment; for in the due execution of his au- 
thority, he ought on a ſale to receive grid pro quo, 
and as he delivers one, to receive the other; for 
otherwiſe, by that means, as they may truſt ſix 
months, they may truſt ſixteen years. Nor by the 
virtue of that clauſe, of doing as it were their own, 
may they truſt out to an unreaſonable time, as ten or 
twenty years, inſtead of one, two, or three months, 
which is the cuſtomary time for the like commodi- 
ties: and ſo it was adjudged, where one had remit- 
ted jeweis to his factor in Barbary, who diſpoſed of 
the ſame to Mulleſack, the emperor, for a ſum cer- 
tain to be paid at a time, which being elapſed, the 
factor not obta ning it, was forced to make the ſame 
good to his principal. Id. ſech. 3. 7 Fac. B. R. 
Rol. 416. Barton and Saddocs. 1 Buſftr. 103 Telv. 
% o F 
4. Again, one and the ſame factor may act for 
ſeveral merchants, who mutt run the joint riſque of 
his actions, though .they are mere ſtrangers to one 
another: as if five merchants ſhall remit to one fac- 
tor five diſtinct bales of goods, and the factor makes 
one joint {ale of them to one man, who is to pay one 
motety down, and the other at fix months end; if 
the vender breaks before the ſecond payment, each 
man muſt bear an equal ſhare of the loſs, and be 
contented to accept their dividend of the money 
advanced. Sy On LS) 
But if tuch a factor draws a bill of exchange upon 
all thoſe five merchants, an4 one of them accepts 
the ſame, the others ſhall not be obliged ro make 
good the payment. 1 Salk. 126. Temen quare 
de Hoc. 1 ; 
5. And as the authority and truſt repoſed in fac- 
tors is very great, ſo ought they to be provident in 
their actions for the benefit of their priacipals ; and 
therefore if factors ſhall give time to a man for pay- 
1 N ment 
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ment of monies contracted on ſale of their principal; 
goods, and after the time is elapſed they ſhall {1 
goods of their own to ſuch perſons for ready caſh, 
(leaving their principal's unreceived) and then ſuch 
man break, and become infolvent, the factor in 
equity and honeſty ought to make good the loſſcs; 
for they ought not to diſpenſe with the non- payment 


of their principal's monies after they become due, 
and procure payment of their own to another man's 


loſs ; but by the laws of England they cannot be 

compelled. Winch. 24, 25. Heath v. Turner. 
6. Yet if goods are remitted to a factor, and 

upon arrival he ſhall make a falſe entry at the cul. 


tom-houſe, or land them without the cuſtomer, 


whereby he ſhall incur a ſeizure or forfeiture, what. 


ſoever the principal is endamaged, he muſt inevita- 
bly make good, nor will ſuch general clauſe help | 


him, as above. But if a factor makes his entry, 


according to the invoice, or his letter of advice, 


and it falls out the fame are miſtaken, if the goods 


ſhall be loft, yet the factor is diſcharged. Lane, 65. 
 T7in. 7 Fac. in B. R. Leviſon v. Kirke. 


7. And as fidelity, diligence, and honeſty are 
expected from the fa Lor, ſo the law requires the like 
from the principal, judging the act of the one to be 


the act of the other; and therefore if a merchant 
hall remit counterfeit jewels to his factor, who ſells 
and diſpoſes of them for valuable conſiderations, as 


if they were right, if the factor receives any loſs or 


prejudice thereby, by impriſonment or other puniſh- 


ment, the maſter ſhall not only make good the da- 
mage to the factor, but alſo tender ſatisfaction to the 


party damnified. And ſo it was adjudged, where 
one How was poſſeſſed of three counterteit jewels, 
and having factors in Barbary, and knowing one 
Southern, a merchant, was reſident on the place, 


conſigns thoſe jewels to his factor, who receiving. 


them, intreated Southern to ſell thoſe jewels for him, 
telling him that they were good jewels; whereupon, 


Southern, 
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Southern, not knowing they were counterfeit, fold 
them to the king of Barbary for eight hundred 
pounds (they being worth really but one hundred 
unds) and delivered the money to the factor, who 
remitted the ſame to How. The king of Barbary 
not long after finding himſelf cozened, committed 
Southern to priſon, till he repaid the eight hundred 
pounds. Whereupon Southern coming for England, 
brought his action againſt How, and had judgment 
to recover his damage; for the principal ſhall anſwer 
for his factor in all caſes where he is privy to the act 
or wrong. And ſo it is in contracts, if a factor ſhall 
buy goods on the account of the principal, (eſpeci- 
ally if he has uſed fo to do) the contract of the factor 
will oblige the principal to a performance of the bar- 
gain. 2 Roll. 5. 2 Cro. 468. Briag. 126, FRY. 
Poph. 143. Goldſbor. 137. | 
8. When factors have obtained a provenue, or 
profit, for their principal, they muſt be careful how 
they diſpoſe of the ſame; for without commiſſion, or 
order, they muſt be reſponſible. Goods remitted to 
factors ought in honeſty to be carefully preſerved, 
for the truſt is great that 1s repoſed ; and therefore 
a factor robbed in an acount brought againſt him by 
his principal, the fame ſhall diſcharge him 4 Co. 84. 
Southcore's caſe. And fo it is, if a factor buys goods 
for his principal, which afterwards happen to be 
damnified, the principal muſt bear the misfortune ; 
but if a factor ſhall diſpoſe of the goods of his prin- 
cipal, and take money that is falſe, he ſhall there 
make good the loſs; yet if he receives monies, and 
afterwards the ſame is by edict or proclamation leſ- 
ſened in value, the merchant, and not the factor, 
mult bear the loſs. | 
Again, in letters of credit, the factor muſt be ſure 
to ſee, whether the commiſſion is for a time certain, 
or to ſuch a value, or not exceeding ſuch a ſum, or 
general, in which he muſt have a careful eye. 


Where 
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Where the factor defrauds a ſtate of the cuſtoms, 
which is there a capital crime in the factor, and a 
forfeiture of the freight, he ſhall have the benefit of 
the ſaving, 1 Cha. Ca. 25 Ke 

But if the cuſtoms were * to our king, he 1; 
bound to diſcover them on a bill brought. 1 Chg, 
Ca. 3o. 

9. A merchant remits goods to his factor, and 
about a month after draws a bill on him; the factor 
having effects in his hands, accepts the bill; 3 then 
the principal breaks, againſt whom a commiſſion of 
bankruptcy is awarded, and the goods in the factors 
hands are ſeized: it has been conceived, the factor 
muſt anſwer the bill notwithſtanding, and come in a 
creditor for ſo much as he was enforced by f rea aſon of 
his Gage ants to pay. 

IF a factor enters into a charter party with a 
1 for a freight, the contract obliges him; 
but if he lades aboard generally the goods, the prin- 
cipals and the lading are made hable, and not the 
factor, for the freightment. | 

The principal orders his factor, that as ſoon as he 
hath loaded (he having monies in his hand) to make 
an aſſurance on the {hip and goods. If the ſhip hap- 
pens to miſcarry, by the cuſtom of merchants he ſhall 
anſwer the fame, if he hath neglected his commiſſion. 
So it is, it he having made an aſſurance, and loſs hath 
happened, he ought not to make a compoſition with- 
our orders from his principal. Mol. B. 3. c. 8./. 9. 

11. The following ſhouid be the ſtandard rules 
which ſhould govern the actions of factors, viz. ho- 
neſty, faithfulneſs, diligence, and obſerving of com- 
miſſion, or inſtructions, which being conſidered and 
weighed by thoſe that ſnall be judges of their actions, 
a right underſtanding, and determining of the mat- 
ters ariſing between chem and their principals, would 
100n be attained. 

But the factors who want thoſe qualities ſeldom or 
never render any other account but long and tedious 

8 Chancery 
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Chancery ſuits, by which they not only have enda- 
maged their very trade, but ſeek to marry their prin- 
cipals to a double affliction, by obliging them to ſue 
either a beggar, or what is worſe, a naughty man. 
On the other hand, factors that behave themſelves 
worthily and prudently in the ſervice of their 
principals, ought, after their tedious ſervice, to be 
numbered amongſt thoſe that juſtly challenge that 
worthy denomination of merchant; and ſuch was 
he who never had made breach of commiſſion in the 
ſervice of his principal, but once; that was, when 
- wines were committed to him to diſpoſe of, but the 
price (by reaſon of a glut) fell ; advice of which was 
given to the principal, who immediately in a paſſion 
writes to his factor, to take a hammer, and knock 
out the heads; but the factor (conſidering that leave 
muſt be given to loſers to ſpeak) knew better 
things, and kept the goods, and fold them for their 
full value; and when accounts were to be made up, in- 
ſtead of bringing to the account of wines, their heads 
knocked out þer order, he happily brought per con- 
tra, ſold at their intrinſic value. Molloy, B. 3. c. 8. 
ſect. 10. | 8 | | 
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T. USTOMS, ſubſidies, tolls, exciſes, im 
{ poſts, and other duties upon commodities 
imported or exported, are due to the particular 
princes or ſtates, by the general law of nations, as a 
matter inherent to their prerogatives, as they are the 
abſolute commanders, proprietors, and maintainers 
of the harbours, havens and ports, where the com- 
modities are exported or imported: and all merchants 
are bound to take notice thereof, and obſerve the 
fame, according to the laws uſed in. all countries re- 
ſpectively, whereby they are ſecured and defended in 
their trade and traffic.----To give an exact account 
of the nature, antiquity, ſeveral forts of cuftoms, 
ſubſidics, impoſts, and other duties relating to mer- 
chants, would take up too large a compalts for tis 
treatiſe ; we ſhall therefore begin with the ſtatute 12 
Car. II. called, The Subfidy of Tonnage and Poundage, 
which 1s the foundation of our cuſtoms, 
2. Stat. 12 Car, II cap. 4. (Intitled, An a& for 
granting to the king a ſubſidy of tonnage and pound- 
age, and the other ſums of money payable upon 
merchandize exported and imported) Sect. 1. The 

commons aſſembled in parliament, repoſing truſt and 
confidence in your majeſty, in and for guarding and 
defending of the ſeas againſt all perſons intending, 
or that ſhall intend, the difturbance of your ſaid 
commons 1n the intercourſe of trade, and the invad- 
ing of this your realm, for the better defraying the 
neceſſary expences thereof, which cannot otherwiſe 
RA — be 
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be effected, without great charge to your majeſty, 
do, Sc. give and grant unto you, our ſupreme liege, 
lord, and ſovereign, one ſublidy called tounage; 
that is, of every ton of wine of the growth of France, 
or the dominions of the French king, that ſhall come 
into the port of London, by way of merchandize, by 
natural born ſubjects, four pounds ten ſhillings; and 
by ſtrangers ſix pounds; of every ton of like wine, 
which ſhall be brought into the other ports of this 
kingdom, and the dominions thereof, by way of mer- 
chandize, by natural born ſubjects, three pounds; 
and by aliens four pounds, ten ſhillings ; of every 
but or pipe of Muſcadels, Malmſies, Cuts, Tents, 
Alicants, Baſtards, Sacks, Canaries, Maligoes, Ma- 
deiras, and other wines called Sweet Wines, of the 
growth of the Levant, Spain, Portugal, or elſewhere, 
that ſhall come into the port of London by natural 

born ſubjects, two pounds, five ſhillings, and by 

| ſtrangers three pounds; of every butt and pipe of like 
wine which ſhalt be brought into the other ports by 
natural born ſubjects, thirty ſhillings; and by ſtrang- 
ers forty-five ſhillings : and of every awm of Rheniſh 
wine, or wine of the growth of Germany, that ſhall 
be brought into this realm, and the dominions there- 
of, by natural born ſubjects, twenty ſhillings; and 
ſtrangers twenty-five ſhillings*; which rates are 
the ſame which are expreſſed in a book of rates here- 
referred to : and alſo one other ſubſidy called 
Poundage : viz. of all goods and merchandize of 
every merchant, to. be carried out of this realm, or 
any dominions to the ſame belonging, or to be 
brought into the ſame by way of merchandize, of 


* See Vaugh. 160. 

+- Wines are to pay a greater or leſs duty in reſpect of the coun- 
tries from which they are exported, the port to which they are 
imported, and in Nied oſ the perſons importing, if they be na- 
tural born ſubjects or aliens. Hungary wines imported from Ham- 
burgh are to pay as German wines, by 1 Ann. c. 13. ſect. 112. 
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the value of every twenty ſhillings, according to the 
values rated in the ſaid book of rates, twelve pence, 
and after that rate. And of every twenty ſhillings 
value of the I native commodities of this realm, to 
be carrried out of this realm, by. any werhen 
alien, according to the value in the ſaid book, twelve 
pence over and above the twelve pence aforeſaid; 
except out of this grant of poundage, all woollen 
cloths made in England, called old draperies, and 
all wines before limited to pay tonnage, and all fiſh, 
Engliſh taken, and brought by Engliſh bottoms, and 
all freſh fiſh and beſtial, "and all other goods which 
in the book of rates are mentioned to be cuſtom. 
free. 
5 ect. 5 If any wines or merchandize, whereof 
the ſubſidies thall be due, ſhall be ſhipped into any 
boat or veſſel, to the intent to be carried beyond 
ſea, or brought from beyond ſea into this realm, or 
other his majeſty's dominion*, by way of merchan- 
dize, and unſhipped to be laid on land, the duties not 
paid, or lawfully tendred, to the collector or his de. 
puty, with the conſent of the comptroller or ſurvey- 
or, nor agreed for in the Cuſtom-houſe; the ſame 
ſhall be forfeited to his majeſty ; the one moiety of 
the rate thereof to his majeſty, and the other moiety 
to him that will ſeize or ſue for the ſame; and all 
merchants coming into this realm, ſhall be well in- 
treated and demeaned for ſuch things as ſubſidy is 
granted, as they were in the time of his majeſty's 
predeceſſors, without appreion, paying the ſub- 
ſidies. 
Scct. 4. If 2 any goods of any merchant born 
denizen, wall be taken by enemies or' pirates upon 
the ſea, or periſh 1 in any ſhip that ſhall be taken or 
eriſhe i, whereof the duties ſhall be paid or agreed 
Nor,” and that duly proved before the Treaſury or 
chief baron of the Exchequer, by the examination 


1. See Stat 8. Geo. I. c. 15. ſect. 7. herein after mentioned. 
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of the merchants, or by two witneſſes, or other rea- 
ſonable proof; the ſame merchants may newly ſhip 
in the ſame port, where the goods were cuſtomed, ſo 
much other goods as the goods Joſt ſhall amount unto 
in cuſtom, without paying any thing, ſo as the proof 
be recorded and allowed in the Exchequer, and cer- 
tified to the collectors of the port; and every mer- 
chant denizen, who ſhall ſhip goods 1n any carrack or 
oalley, ſhall pay all cuſtoms and ſubſidies as any alien 
born. „ 

3. Sect. 3. Provided that it ſhall be lawful to all 
ſubjects to tranſport in ſhips, and other veſſels of 
ſubjects, all herrings, and other ſea-fiſh to be taken 
by ſubjects out of any port, to any place out of his 
majeſty's dominions, without paying cuſtom. 

6. Sect. 6. The rates intended by this act ſhall 
be the rates mentioned in 0:e book intitled The Rates 
of Merchandize, [See p. 337.] ſubſcribed with the 
hand of Sir Harbottle Grimſtone, baronet, ſpeaker 
of the Hovſe of Commons ; which book of rates 
agreed on by the commons, ſhall be as effectual as if 
the ſame were included in this act. 
7. Sect. 13. Over and above the rates beforc- 
mentioned, there ſhall be paid to his majeſty of every 
ton of wine of the growth of France, Germany, 
Portugal, or Madeira, brought into the port of 
| London, or elſewhere, three pounds, within nine 

months after the importing, for the payment of 
which duties the importer ſhall give ſecurity ; and 
if any of the ſaid wines, for which the additional 
duty in this clauſe is paid or ſecured, be exported 
within * twelve months after the importation, the 
additional duty ſhall be returned, or the ſecurity 
diſcharged, as to ſo much as ſhall be exported ; and 
if at the importation the importer ſhall pay ready 

Tn 5 money 


Theſe twelve months are enlarged to three years by 7 Geo. I, 
Cap. 21, ſect, 10. | oy 


336 Cuſtoms. 
money, he ſhall be allowed after the rate of ten pe 
cent. for a year. 15 5 

8. Sect. 15. The priſage of wines ſhall not be 
charged with the payment of any cuſtoms inſured 
by this att, 5 ' 

Confirmed by 13 Car. II. cap. 7. The ſub/idy inward 
is made perpetual, and part of the aggregate fund, þy 
1 Geo. I. c. 12. And the ſubſidy outward is made 
perpetual by g Ann. c. 6. end part of the general 
fund by 3 Geo. I. c. 7. This is commonly called the 
Old Sublidy. | 
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RATES IN WARP s. 


the pound | 
Amber. 5 the maſt, containing two pounds and a half 


Anchovies, the little barrel 
A th, of Lattin, the pound 


Andlets, or Males, the pound 
Anvils, the hundred weight 
Aneile of Barbary, the pound 


the buſhel 
Apples, bk barrel, containing three buſhels 


Aqua Vitz, the | 
Aqua Vitz, the hogſhead | 
Armour, old, the hundred weight 
Arrows for wanks. the groce 


Aſhes, 
vocat. 


Awl-blades, the thouſand 
Aulgers, the groce 
Au, the dozen 


DZ ES, the donen f 

Aggets, ſmall as a bean, the hundred donn 
Aggets large, the piece | 
Alphabets, the ſet, containing ewenty-four | 
Allom, the hundred weight _ 
Alpiſti, or Canary ſeed 


Dy | 


beads, the pound 


of iron, the pair 


vocat. r or runnits . 
arrel 


ee the barrel, containing 2 hundred wt. 
Sope- aſhes, the laſt, containing 1 12 2 barrels | 
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B. 


Babies for children, the groce 
Babies heads of earth, the dozen | 
Other toys for children to pay 16d. in 208. 
B jo Ireland, the flitch 
acon, 


of Weſtphalia and Hamburgh, the hund. wt. 


middle 
F ſmall 
with locks, the dozen. 


| great, the hundred, containing 120 
Balks, 


Bags, | with on rings, without locks 

1 gold balances, the groce 

Balances, Ounce balances 8 
vocat. 


the ſort, containing four dozen 
Balls, { Tennis balls, the thouſand 

vocat, 2 balls, the groce 

Bandeliers, the hundred, five ſcore 
Bandſtrings, the dozen knots | | 

Bands, Flanders bands of bone lace, the band 


vocat. ) Cutwork 


Bankers of verdure, the dozen pieces 


Barbers aprons, the piece, not above ten yards 
Barlings, the hundred, containing 120 


Barillia, the barrel, containing two hundred weight 


Baſket-rods, the handle 
| Baſkets, vocat. hand-baſkets, the dozen 
Baſons of lattin, the pound | | 
B aſt, fo ſtraw hats knotted, the dozen 
plain | = 
the rope | 
Baſt Ropes, Jr bundle, containing ten ropes 
_ C the hundred weight 
Battery, or Kettles, the hundred weight 
| Bayes of eee per yard 
Amber, the pound 


Bone, the great groce, cont. 12 ſmall groce 


Box py 
Coral, the pound 
Beads of 4 Chryſtal, hs thouſand 
\= the great groce 
Wood 
Jaſper ſquare, the hundred ſtone: 
Beaupers, the piece, containing 25 yards 
Beef wo Ireland, the barrel 
or pork, of Ireland, per ton 
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Hawk's - bells, F rench, the dozen pair 
Noremburgh 
Bells, Horſe-bells, the groce 
vocat. Morrice- bells 
Dog:- bell; | 
| Clapper-bells, the ound 
Bell-metal, the hundred weight 
Bellows, the pair 
Bits for bridles, the dozen 
Blacking, the hundred weight | 
Blankets, vocat. Paris Mantles, coloured, the 44. 
Blankets, vocat. Paris Mantles, or others, uncoloured, 
Barrel boards, the hundred, containing 120 
of | Clap-boards 
Boa * / Paſte-boards for books, the thouſand 
mW Pipe-boards, the hundred, containing 120 
(White boards, the board 
Bodkins, the groce 
Bomſpars, the hundred, containing 120 


Boratoes, or 0 narrow, the ſingle piece, not above 15 waa. 


Bombaſines, I broad 


Books unbound, the baſket, containing 8 bales, or 2 fats 


Boſſes for bridles, the groce 
Botanoes, per piece 
"of earth, the dozen 
| of glaſs, covered with wicker | 
Bottles, 4 with vices covered with leather | 
lo uncovered 
of wood, the groce 
Boultel Rains, the piece, 
Bows, vocat, Stone bows of ſteel, the piece 
Bow-ſtaves, the hundred, containing 120 
"Fire, or tinder boxes, the groce 
Neſt boxes 
| Pepper boxes 
| Spice boxes, the dozen 
| Round boxes for marmalade, the dozen 
Sand boxes, the groce 
Sope boxes, the ſhock, containing 60 boxes 


FR EM 


Boxes, 


— — covered with velvet 
of metal, gilt 
Tobacco boxes, the groce 


Bracelets, or f of glaſs, the {mall groce, C cont, 12 bundles: 


Necklaces, J re 
Ln cocks, the pound 
| Braf ile weights 

* Trumpets, the dozen 


Lamps 
24 


Touch boxes, covered with leather, the dozen 
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Bridlés, the dozen 
Brouches of lattin or copper, the groce 
Bruſhes, vocat. Beard-bruſhes, the groce 
of heath, coarſe, the dozen 
of heath, fine, or head bruſhes 
B n Jof hair, called head bruſnes 
Braves 4 of heath, vocat. rubbing bruſhes 
Wen of hair. vocat. comb bruſhes, the groce 
Weavers bruſhes, the dozen 
Rubbing bruſhes 
Brimſtone, the r kr. weight 
2%, undreſt, the dozen pound 
 Briffles „ L del. s | 
of Germany, per piece 
Bu 0 Jof the eaſt country, the roll 
zuckrams, Jof French making, the dozen pieces 
vocat. Carrick, e ſhort piece 


| 1 Tür girdles, the groce 
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for girths 
Buffins, 33 narrow, the piece, not above 1 5 yds. 

and lile Grograms, { broad 
_ © Bugaſins, the half piece 
| reat, the pound 
5 mall, or ſeed bugle 

lace 
Bullions for purſes, the groce 
Bulruſhes, the load 
Burs for milſtones, the hundred, containing fs ſcore 
Buſkins of leather, the dozen pair 
Buſtians, the piece, not above fifteen yards 
B the e | 
e br Ireland, the hundred weight 
of braſs, the great groce 
| of ſteel 

of copper 
of lattin 
of chryſtal, the dozen 
of glaſs, the great groce 
Buttons, 4 of wot a : 

| of ſilk 

of fine damaſ work, the dozen 

of bugle, the John 
for handkerchiefs, the groce 
of hair | 


Bu gle, 
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C. 


0 0 


| Cabinets, | footy ſmall, the piece 
Cables, the hundred weight 
Caddas, the dozen pieces, every piece 36 yards 
Calve-ſcins in the hair, the piece 

Cambletto, half ſilk, half hair, the yard 
Candles, tallow, the hundred weight 

Candle-plates, of braſs or lattin, the pound 
Cantiefticks,-- of braſs or lattin 

. ? {| of wire, the dozen 

Candle-wick, the hundred weight 
Canes, { reeds, the thouſand 
vocat. bv wood, the dozen 


2 — oo © — 0 © 


Cant Spars, the hundred, containing 12 
Capers, the pound | 
Capravens, the hundred, containing fix ſcore 
Cap-hooks, the groce 

| pubs tofted, the dozen 

for children 1 15 
Caps, N Night- caps of ſattin and velvet 


3 — — — 
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vocat. Jof filk, knit 


of woollen 
| of linnen - e any 
of Tonney, the piece, cont. 2 yds and a half 
of Cornix | 0 
Brunſwick carpets 
Gentiſh, the dozen 
China of cotton, coarſe, the piece 
Turky ;or Venice, ſhort | 
long, containing four yards 
| of Perſia, the yard ſquare 
Carrels, the piece, containing fifteen yards 
Caſes for [ Number 3 and 4, the dozen 
looking- J Number 5 and 6 
glaſſes, ] Number 7 and 8 Es 
gilt, of (Number 9 and 10, and upwards 
Caſes for ¶ Number 3 and 4 | 
looking- ) Number 5 and 6 
glaſſes ] Number 7 and 8 
ungilt of { Number 9 and 10 5 
with wooden combs, garniſhed, the dozen 
with ſmall ivory combs | 
Cafes 4 with middle ſort, ivory 
| with large ivo 
for combs ſingle, the groce, 
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for combs double 
for ſpectacles gilt 
ungilt 
for needles or pins 
for needles, French gilt, the dozen 
of iron, ſmall 
middle ſort 
Caſkcets large 
of ſteel 
Caviare, the hundred weight 
Cauls for linen, for women, the dozen 
of filk 
Ciſterns of lattin, the pound 
Chaffing- F of braſs or 2 
___ diſhes, 1%; N the dozen . 
5 for keys, or purſes, ne 
Chains {fo rey coarſe 
Chairs of walnut- tree, the piece 
| unwatered, the yard 
Camlets, 4 watered | 
( half filk, half hair 
Cheeſe, the hundred weight 
Cherries 
Cheſs- boards, the dozen 
Cheſsmen, the groce 
| of iron, ſmall or middle ſort, the piece 
| I large, | 
| Cheſts, of cypreſs wood, the neſt, ee che 
l. of ſpruce or danke 
| painted, the dozen 
Chimney - I ſmall, the piece 
backs, {ima e 
China peaſe, the pound 
Chizels, the dozen 
Citterns 


Caſes 


9 


= the ſmall hundred, containing fix ſcore | 
Clap- board, the great hundred, containing 8 1 
four ſmall hundreds | 
Claricords, the pair | 
Cloaks of felt, the piece 
Cloths, woollen, imported, per yard 
covered with gilt leather, the dozen 
with velvet 
Coffers ) with 1ron bars, the neſt, containing 3 coffers 
plain 
painted 
Comaſhes of Turkey, this piece 
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for wool, the pair 
of bone, the pound 
of box, the groce 
Combs, 4 voc. lightwood 
| 12 horn, the dozen 
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of ivory, the pound 
voc. horſe-combs, the dozen 
Comfets, the pound 
of iron. the dozen 
Compaſles, 15 braſs 
for ſhips 


— 


unw roug , the hundred weight 
Copper, chains, the chain 

purles, or plate, the mark 
Copperas, green, the hundred weight 
Cordage 
Cork F\ of iron, the thouſand, 
tacks, 0 of ſteel | | 
Cork for ſhoe-makers, the dozen pieces 

5 be all other ſorts, the hundred weight 

Counters of lattin, the pound 


laths 
| Croſbow thread 
(racks, the piece 
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| (of tone, without covers, the hundred, con- 
Cruſes, 3 taining five ſcore | 


with covers 
Cuſhion C coarſe, the dozen 
cloths, be tapiſtry 

Cuttle- bones, the thoufand 


3 © 


. 
Dags, with firelocks, the piece 
blades, the dozen 
. for children 
Daggers, 4 of bone, for children 
Tick with velvet ſheaths 


gilt, with velvet ſheaths, 


| { Meabro, the hundred, containing fix ſcore 
Deals, IN orway 


vocat.] Burgindor 
Spruce - 
| | for books, the FIR 
Deſks, 


for women, covered with witellow, the piece 0 
with velvet | 
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. 4 of wood, the dozen 
Dials, jo bone 

Dimity, the yard 

Dogs of earth, the groce, 


Dornix, 


Durance, f 


Drugs, voc. 


with caddas, the piece, containing I 5 yards 
with ſilk 
with wool 
with thread 
French making, the ell 
Dudgeon, the hundred pieces, contalning five ſcore 
with thread, the yard 
with filk 
Dutties, the piece 
Acacia, the pound 
Acorus 


Adianthum album 
Adianthum nigrum 


Agnus Caſtus ſeeds 
1 Alkanet roots 


Acchernes Inte ectio, the ounce 


Aloes Cicotrina, the pound 

Aloes epatica 

Allum roniſh, the hundred weight 
Ambergreece, the ounce troy 
Amios ſeeds, the pound 

Amomi ſeeds 


Anacardium 

Angelica, 

Antimonium preparatum 
Argentum ſublime _ 
Ariſtolochia longa & rotunda 
Aſarum roots 


| Aſpalathus 


Aſſa fœtida 


| Almonds, bitter, the WEI) weight 


Alumen Plume, the pound 

Balauſtium 

Balſam um artificial 

Balſamum natural 

Bdellium 

Benalbum, or Rubrum 

Benjamin 

Bezoar ſ of Eaſt India, the ounce Troy 


Stone, ) of Weſt India 


Black lead, the 112 pounds 


| Blatta Bizantia, the pound 
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Bolus Cn, the hundred weight 
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Bolus Verus, the pound 

| Borax, in paſte 

| Borax refined 

Bunkins 

Callamus 

Camphire refined 

Camphire unrefined 

Cancri Oculus 

Cantharides 

Carraway Seed, the 112 ; pounds | 
Cardamoms, the pound 
Carpo Balſami | 
Carrabe 

Carthamus Seeds 

Caſſia Fiſtula 

Caſſia Lignea 

Caftoreum 

1 Cerufla, the 112 ovate 
China roots, the pound 
Ciceres | 

Ciperus, the 112 pounds 
Ciperus Nuts, the pound 
Civet, the ounce Troy 
Coculus Indiz, the pound 
 Coloquintida 

| | Coral in fragments 

_ | Coral, whole | 

| Coriander Seeds, the 1 12 pounds | 
Cortex Guaci 

Cortex Caperum, the pound 
Cortex Tamariſci 

Cortex Mandragorz 

Coſcus 

Cubebs 

| Cummin Seed, the 112 pounds 
_ | Cuſcuta, the pound Ty 
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Drugs, voc. 4 
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Cyelamen 
Citrago 
Cetrach 
1 Cinabrum | 
C white, the 112 e of 
W blue, of Dantzic 


Camboglum, the 29885 
I Chryftal, in pieces 
| Carina r 
Carolina 
Cortex Winteranus 
Daucus ä 
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Diagredium 
Diptamus waves 
| roots 


Doronicum 
| | Eleborus 
K e Epithemum 
Aes Uſtum 
I Euphorbium 
I Fennel Seeds 
Fenugreek, the 112 pounds 
Flory, the pound 
I Folium Indiæ 
| Fox-lungs 

j Frankincenſe of France, the 112 N 
Galbanum, the pound 
| Galanga 

General 
Gentiana 
Guinea Pepper 
Grana Pinæ 
Green Ginger 
Gum Animi 
Gum Armoniac 
Gum Carranz 

Gum Tragagant 
Gum Elemni 
- | Gum Hederz 

Gum Lack 

Gum Opopanax 
Gum Sarcocol 
Gum Serapinum 
Gum Taccamahaccæ 
Grana tinctorum 
Grains of Guinea, the 112 pounds 
| Gum Sandrake _. 
Gum Guaci, the pound | 
Gum Caramon 
Hermodactilus 
Hypociſtis 
Horns of Harts, the hundred 
| Incenſe, the 112 pounds 
Ireos 
| Jujubes 
Jalap _ 
1 the 112 pounds | 
Labdanum, the pound 
Lapis Calaminaris, the 112 pounds 
Lapis ä the pound 
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Drugs, voc. 4 
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"Lapis Judaicus 
Lapis Lazuli 
Lapis Tutiæ 
Leaves of roſes ES 
of violet or flowers 
| Lyntiſcus | 
Lignum Aloes 
Lignum Aſphaltum | 
Lignum Rhodicum, the 112 pounds 
Lignum Vitæ 
Litharge of gold 
Litharge of filver 
Locuſt, the pound 
Lupins, the 112 pounds 
Lentils, the pound 
Lapis Contrayerva, the ounce 
| Lignum Nephriticum, the pound 
| Manna | 
Marmalade 
1 Maſtick, white 
Maſtick, red 
Mechoacan | 
Mercury Sublimat. 
8 Mercury præcipitat. 
Drugs, voc. 4 Mithridate Vous 
I Millium Solis 
Mirabolanes, dry 
| Mirabolanes, condited 
Mirtle-berries 
Mummia 
Muſk, the ounce Troy 
Muſk-cods, the dozen 
Myrrha, the pound 
Nygella 
Nytrum | 
Nutmegs condited 
Nux de Ben | 
| Nux Cupreſſ 
Nux Indica, the piece 
Nux Vomica, the pound 
| Nardus Celtica, the 112 pound 
Nux Pini, the pound | 
A 
I Oſiphium huirredum 
_ 1 Orcant 
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ointment 
water, the gallon 
| LOriganum, the pound. | 
Ef - "A © 3 


| Orange-flower f 
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_ ſ Of de Corde Cervi 
Oil of Amber 
Oil of Roſemary 
Oil de Bay, the 112 pounds 


Oil of Mace, or Nutmegs, the JON | 
Oil de Ben 


Oil of Spike 
Oil of Almonds 
Oil de Scorpions 
Oleum Petroleum 
Oleum Turpentine 
Orabus 
Orpment, the 112 pounds 
Panther, the pound 
I Pearl beaten, the ounce Troy 
Pellitory, the poke | 
Pepper, long 
Piony Seeds 
Piſtachias 
Pix Purgundiz, the 112 pounds 
Polium Montanum 
{ Polipodium 
Pomegranate-peels, the 112 pounds 
OR I | | Poppy Seeds, the pound 
| Drugs, voc. 4 pfyllium 
5 I pPrunelloes 
Rhaponticum 
Radix Eſule 
Red Lead, the 112 pounds 
| Rhabarbarum, the pound 
| Roſſet 
| Radix Contrayerva 
Radix Scorcionera 
Radix Peonæ 
Sal Alkali 
Sal Niter | 
| Sandracha, the 112 pounds 
Sandiver | 
| Sanguis Draconis, the pound 
_ | Sarfaparilla | 
( Saſafras, the 112 pounds | 
| Saunders, white, the pound 
Saunders, yellow 
Scincus Marinus, the piece 
Scordium, the pound 
Scorpions, the piece 
Sebeſſines, the pound 
Seeds for gardens 
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A 
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ſdeler Montanus 
Semen Cucumeris, Cucurb. Citrul. Melon. 
Senna 
] Soldonella 
Sperma Ceti, fine 
Sperma Ceti, coarſe, the 112 pounds 
_— Hirci, 188 * 
Spikenard 
Spodium 
| Spunges 
| Squilla, the 112 pounds | 
Squinanthum, the pound 
| Stechados 
Staphiſager, the 112 pounds 
Storax Calamita, the pound 
Storax Liquida 
Succus Liquoritiz | 
Sulphur Vivum 
Tamarindes 
| Terra Lemnia 
5 . J Terra Sigillata 
Drugs, woe. J Thlaſpii e 3 5 
” Torcifci de Vipera, the ounce Troy 

Treacle, the pound 
Treacle of Venice 
Turbith 
Turbith Thapſiæ 
Turmerick 
Turpentine of Venice, Scio, or Cyprus 
| Turpentine, common, the 112 poynds 
„ Talke, white, the pound 

Talke, green 
Varniſh, the 112 pounds 
Vitriolum Romanum, the pound 
Umber, the 112 pounds 
Viſcus quercinus, the pound 
White Lead, the 112 pounds 
Worm Seeds, the pound 
| Zedoaria | 
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All Drugs imported directly from che place of 
| their growth, in Engliſh ſhipping, e rated 
one third of what is charged 1 in the . 
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N the groce 


All other ſorts of Earthen-ware to pay, 


” Eggs, 


Rates of Merchandtze. 


E. 


brick-ſtones, the thouſand 
Flanders tiles 

gally tiles, the foot 
paving tiles, the thouſand | 
pantiles 


208. value 
the hundred, containing ſix ſcore 


Elephant's teeth, the hundred weight 
Emery: ſtones 


Ebony- wood 


Fans, 


TEM Feathers, 


of paper, the dozen 


for corn, the piece 
for women, French makin 


dreſſed 


Feather- beds, the piece 


Felts for cloaks, French making, three 
half long, one yard and an half broad 


Fiddles for children, the dozen 


PFire-ſhovels 


Fire- ſnovel plates, the hundred weight 
Figuretto, the yard | 


Files, 


the groce . 

Cod-fiſn, the barrel, 

Cod-fiſh, the hundred, containing ſix ſcore 
Cods- heads, the ne 

Cole-fiſh, the hundred, containing fix ſcore 


Fiſh, 


| New-land 


pimper eels, the barrel, 
ſhaft, kine, or dole eels 


TOs ſtub eels 

77 quick eels, the ſhip's lading 
| Gull- fiſh, the barrel 
| Haddocks 


2 els, ſpruce eels 
4 


| Herrings wane | 
} 8% 1 red, the cade, containing 500 


Lampries, the piece 


| Ling, the hundred, containing ſix ſcore 


EC FTA {ort 


+ 


0 fiſh, fall 


great 


for every | 


for beds, the one hundr 0 and elvs Sk 
voc. Eſtridge un * the pound 


yards and 9 


E „ 

5 
1 0 0 

3 0-4 
„ 
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98 0 o 
0-1 6 
1 
4 0 oO 
9 8.6 

1 
o 6 
oO 6 

2 0 
4 0 - 
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2 0 

2 13 
4 0 
o 4 

O 13 

O 13 
1 

2 0 
0 13 
2 8 
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1 0 

1 0 

1 10 
2 0 

2 6 
20 0 

o 6 
0 6 
60 8 
o 8 

0: 1 
23 
o 10 

1 0 
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Salmon, 


Fiſh, 
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Salmon der 


irles, the barrel 


Seal-fiſn, the fiſh. 


ſix ſcore 
Lub-fiſh 
Titling 
Whiting, the barre! 


fiſh, 
vocat. 


Flannel, the yard 


covered with leather, the on. 


Flaſks, J with velvet 


Furs, & 


voc. 


of horn 


"OY 15 e huvdred,contining 


Flax, undreſſed, the hundred weight 
| drefted 

Fleams, the piece 
Flocks, the hundred . 
Flutes, coarſe, the groce 
Frizado, the piece, containing twenty-four yards 


black, awed; 


ains 


ing five ſcore 
1 


S Dy forty ſkins 
Calaber, tawed 


ſtagg 


„] poults, 
Cat's poults, the mantle 


wombs, the pain 
Dockerers, the tymber, 
ſkins 


| Fitches, the pain 


Navern, the hundred legs, pd. 


ſeaſoned, the pain 


Armins, the tymber, containing forty ſkins 
| Badger-ſkins, the piece 


| black or red 
|] Bear-ſkins, 5 | 
Beaver-ſkins, the whole piece 


wombs, the piece 

white, tawed, the hundred, con- 
taining five ſcore | "+ 

black, tawed, the dozen 


the hundred, con- 


taining five ſcore 


j Budge, 4 Poules, the fur, containing four 7 
untawed, the tymber, containing f 


ſkins, the hundred, ones, five ſcore 


containing forty ] 


Te $o 
2 0 
o15 
0 13 
0 13 
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o 6 
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O 1 
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0 13 
o 12 
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Furs, 4 
voc. 


i - tails, the pain 
| with tails, the piece 
Foynes 


| | Minks, ++ 


| 


Jennets 


vocat. 


. Wolverings . 
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the black fox-ſkin 10 
the ordinary ſkin 
Foxes, the pain 


wembs, or pieces 
backs, the dozen 


without tails 


wombs ſeaſoned, the pain 
wombs ſtag | 
untawed, the tymber, contain. 40 ſkins 
tawed 

 C black, raw, the ſkin 
black, ſeaſoned 
gray, raw 

gray, ſeaſoned 
tawed, the tymber, containing 40 ſkins © 
untawed 


Letwis, 
{ ſkins, the piece 


Leopards wombs, the pain | 

Lewzernes ſkins, the e 
ſkins, the —_ containing forty 

Ils, the ber | | 

oa the hs nor containing 5 ſcore | 

Miniver, the mantle 

untawed, the tymber 

tawed | 

Mole-feins, the dozen 

Otter-ſkins, the piece 

Ounce-ſkins 

Sables, the tymber 

Wenzle-ſkins, the dozen 


Wolf- ſ tawed, the piece 
ſkins; ncawed 


raw 
= the hundred, contain. five ſcore 


wrons 


ee W 0 mo 0300 0+w0ndowed 


f Amfterdam or Dutch Fuftians, 4 piece, 
containing two half pieces of 15 yards 

| Barmilians 

Cullen | 

Holmes and Bevernex, the dale, contain- 


; 


e 


ing 45 half. pieces 

the piece 3 
Jean Fuſtians 3 
I Milan Fuſtians 8 
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Naples Fuſtians, the half-piece, contain- 


ing ſeven yards and a half 
the yard 


| Naples F uſtians, wrought, the half piece, 
Foſtians, | containing ſeven yards and a half 


Oſbrow Fuſtians, the piece 
with filk, the yard 
Lof Weazel, the piece 
Pulſes of cloves, the pound 


* 
| 6 4 without gold or ſilver the yard 


— voc. Vof ſteel, ſmall, the dozen 
of ſteel, large 


0-2 

ſtriped with gold or filver 3 

Galley —_ 1 — : , ye 
mall, rough, the poun 1 o 

— Garnets, | fnall or — ad gy 3 0 
Gantlets, the pair 3 
Garters of filk, French making, the dozen pair 3 0 
Guulets, the dozen X o 8 
of cruel, the groce 13 

N pe leather i 3 6 
ilk, the dozen 3 0 
Girdles, of velvet 4 o 
of woollen I 12 
| | of counterfeit gold and aver 1 
- _ the cheſt 3 Is 

| coloure 
has for Normandy, white, the caſe | : 12 
Weed coloured 3 
. Rheniſh, the wey, containing 60 bunches 4 10 
| Muſcovy aſs, the pound 1 

| Drinkin Venice, the dozen o 18 
| 01 *. — Flanders, the hundred 1 + 

| J French, the hundred, containing g ſcore 0 15 
vocate . | Coarſe drinking glaſſes, the dozen 0 3 
burning glaſſes | 0 3 

Glaſſes, J balm glaſſes, the groce® 0 7 
vocat. } vials, the hundred, containing five ſcore o 15 
Wit glaſſes, the dozen O 12 

f- penny ware, the grace o 8 
Loooking- ] Penny ware 0 16 

2 
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5 of chryſtal, ſmall, under Number 6 
Looking- ] middle ſort, Number 6 
glaſſes, voc. ſmall, Number 7, 8, 95 10 
5 | Number 11, 12 
of Flanders, coarſe, the groce 
Hour: glaſſes the dozen, fine 
of Venice 
Glaſs-ſtote plates for ſpectacles, rough 


Glaſs plates for of 33 47 under Number 6 
umber 

—_— glaſſes ——Mumber 7, 8, 9, 10 
On | Number 11, 12 3 

Glaſs mall, the vg | | 
Pipes | great, the hundred weight 
All other glaſs manufactures, except glafs beads, per Ib. 
Glew, the hundred weight 
ſmall the pair 
{ large 
of Bruges, or F rench adi the grote 
of Canary, Milan, or Venice, 9 

the dozen pair 
wrought with gold or filver 

F rg wrought with gold or filver 

Glove of Vandon 
g10VE5,Y of filk knit 
5 of Spaniſh, plain 
{ Bruges, the pound, Avoirdupois 
: 7 Cap 8 | 

4 Copper 

COLTS . Cullen, the maſt, containing 2 pounds 6 
Ait. yocat. and a half at 12 onnces 

8 French copper, the mark, containing } 
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Globes, 


9 0 0930 = 


Gloves, 
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10 


mw O =O ON O>+ 
r gags 


O 
4 
O 


8 ounces Avoirdupois 
| | Lyons copper, double gilt. 1 0 
IP Venice, Florence, or Milan, the 1 E: 
Og nn out cont. 12 ounces, Venice weight | 3b. 
oe. Sn French, the mark, containing 11 f 
ounces and a half, Venice weight ins 
Gold foil, the ſmall groce | OD & 
Gold paper ks . 13 4 
Grains le rench, the pound o © 8 
Guinea 00 4 
Grain 4 or ſcarlet powder 0.04 
? 4 of Sevil in berries, and ground of Portugal o : | t 
3 


Candle dones the chalder 
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" Almonds, the hundred weight 
Anniſeeds 
Cloves, the pound 
Currants, the hundred weight 
„ 
| of the Eaſt Indies, the poun 
Ginger E the Weſt Indies 1 
Liquorice, the hundred weight 
Mace, the pound 5 
Nutmegs - 
Pepper 
Pepper imported directly from the pc 
of its growth in Engl ſhipping 
Cinnamon 
great, the hundred weight 
Ents of the ſun 
wares, of Smyrna, black 
vocat. { of Smyrna, red 
Figs | 
Prunes 


2 
* 


— 
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Raiſins, 
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Candy, brown 
Candy, white 
Muſquevadoes 
one refined in loaves, the hundred wt. 1; 
| Sugar, 4 St. Thome and Panellis 
. white 
| white, from Englith plantations 
brown, and muſquevadoes, from } 
the Engliſh plantations 
All ſpicery, except pepper, imported directly 
from the place of its growth in Engliſh 
| ſhipping, to be rated one third of what 
is charged in the book. 
Grograms, Turky, the yard 
Guns, , Callivers, the piece 


ago ne 
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vocat ] Muſkets 
Gunpowder, F Serpentine, the hundred weight 
vocat. Corn- pow der 


mn O 0 o 
oo OOoO 


gilt 


R a. dozen 
ers, J vocat. horſemens he: 


Handiarchtefs, the dozen 
Harneſs. roſes, the thouſand 


Hue: FY 12 gilt, the piece 
| : | 3 
4 

13 

0 
10 
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Corſlets, the piece 
Harneſs, ] Curats 


vocat. ] Morians, graven 
plain 
Harpſtrings, the groce 
Hatbands 


ſof bever wool, the hat 
| of Bruges, the dozen 
DE: 


000005 


— — 
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Dutch felts of wool, the piece 


Spaniſh or portugal felts, the dozen 
| filk, French 


of Venice | 
of wool, trimmed 
Faulcons, the hawk 
. | Goſhawks 
Hani Jerfaulcons 


e Jerkins 
| * | Lanners 


Lannarets 
Taſſels 
Hawks hoods, the groce 
Hair bottoms for ſieves, the groce 
Camel's hair, the pound, 
Elk's hair for ſaddles, the hundred 3 
Goat's hair, ordinary, the pound 
——— YOcat. Carmenia wool | | 
Headings for barrels, the hundred, containing 6 ſcore 
Heath for bruſhes, the hundred weight 
ſhort, dreſt | 
Hemp, voc. Jan other dreſt hemp 
4 rough hem 
ſ Buff, the hide | 

Cow-hides of Barbary and Makory 

Cow or horſe-hides, ewes 

in the hair 
Hides. 4 India hides | 

1 Loſh hides 
All other hides in the hair, or undreſt, kaif 
cuſtom. 
| | Red or Muſcovia hides, tanned 

Hilts for ſwords, the dozen 


Honey, {he an? 


| of iron for pipes, the hundred we! ht 

| Hoops, FA —_ yo thouſand ig 
Hops, the hundred weight 

Horſes and mares, the horſe, &c. 

Hoſe of cruel, vocat Mantua, the pair 


Hair, voc. 


Hair, voc. 
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Jet, 1 pound 

| Jews trumps, the groce 

Imperlings, the dozen 

Ink for printers, the hundred nelght 


| the groce 
Ink- horns br beads, the dozen 


3 unwrought, the pound 
Inkle, wrought, the dozen pounds 


rolls, the dozen pieces, containing 36 yards 


Inciſion ſheers 

barbers and 3 Setts, the bundle, containing 16 
chirurgeons, ] Paices, the dozen 

Feet. Plulicanes 

Trepans 


Inſtruments for 


i the dozen 


Amys, Spaniſh, Spruce, and Sweediſh, the ton 


morn chimneys, ſmall, the piece 
arge 
Iron, Bands for kettles, the hundred weight 
I Fire: irons, the groce 
Hoops, the hundred won. Jak 
| Stones, the piece | 
| Juice of lemons, the pipe, 
Ivory, the pound 


k. 
Key-knops, the groce 


Coarſe knives, the dicker, containing ten kniveso 


Butchers knives 

Carvin knives, the dozen 

Cullen knives, the groce 

French knives, the groce | 
Glovers knives, the bundle, cont. fix knives 


Knives 84 


Stock Os ungilt, the dozen 
( — gil t 


25 L. 


Bone-lace, the dozen yards 
Lace, ] Britain-lace, the groce 
vocat. } Cruel- lace 


Gold and ſilver, the pound, Troy 


| Pen-knives, the groce, containing 12 dozen 
Sker knives, the dicker, containing ten knives 
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Pomet: lace, the groce 


Lace, ] Purl 
vocat. 


Silk bone-lace, the pound 


Silk lace of other ſorts 
"'Ladles, melting, the hundred weight 
Lapis Magnate falce, the pound 
Lattin, 1 the hundred 28888 


vocat. ) ſhaven 


Lead ore, the ton | 
| Lemons pickled, the pipe 


Lemon 3 | 


the ton 
the gallon | 
Bazil Leather, the dozen 


| Spaniſh 


Leather, vocat. 


"Level of gold, the hundred, containing ſive ſcore 


* | Spruce, or Dantzick 
Har ings, gilt, the piece 

Leather for maſks, the pound 
Turkey and Eaſt-India Cordevant, 


the dozen 


Lewers for hawks, the piece 
Limes for dyers, the barrel 


Lines of Hamborough for * the piece 


Linſeed, the buſhel, 
Lins, the dozen 


—_— 


wards 
I Packing Canvas, Gutings, and 
1 Spruce 
| Cloth, © * 4 Poldavies, the bolt, containing 
or I | twenty-eight ells 


\ Callicoes, the piece 

Cambrick, the half piece, containining ſix 
ells and a half 

Dutch Barras, and Heſſens Can- } 
Vas, the hundred ells, con- 
taining ſix ſcore 

French Canvas and Line, narrow 6 

Broad, for tabling, being an 
elk and half , and up- 


yards 


Stript with copper 


A {core 


|; 


| Vandaloſe, or Vitery, the hun- 
dred ells, CONtaLnang ſix 
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| Spruce, Gs or Quinſborough 0 
_ | Stript, or tufted with thread, 
| the Sum. containing fifteen 
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Stript, tufted, or quilted with ſilk 4 0 © 


O 0 
0 O 


Linen, 


Linen, 
Cloth, 
or 


— . 
4 


1 
0 
R 6 =Y 8 . ts. lt. 
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* 


| vocat. 


1 landers 


„ And 
Holland 
ö cloth, 


Hamborou 
H inderlan 


Ozenbrips 


broad. 


5 * | 


Working for cuſhions, N | 


Working, broad 


Working Canvas, of the broadeſt 
Tabling of Holland, the TSS. 


Toweling 
Tabling of Sileſia 
Toweling | 


Tabling of Holland 
. Toweling 
Diaper, J Napkins of Holland, the dozen 
| Tabling of Sileſia, the yard 
$3 _Toweling and napkining 
: the half piece, nn fix ells j 


and an half 


"Lawns, 4 voc. French, the piece, 
1 voc. Sileſia, the piece, containin 


between four and eight yards 
( Flemiſh, the ell 

Gentiſh 

Iſingham 

Overiſils 


| 9 Rouſe 


Brabant 
| Embden 


| Freeze 


Brown Holland 


Bag Holland 


Britiſh, the hundred ells, five ſoore 
Cowſſield cloth, or plots, the ell 
Drilling and Packduck, the 100 ells, 6 3 
Elbing or Dantzick cloth, double ploy, the elt 
Hamborough and Sileſia cloth, broad, the 
hundred ells, containing 120 
h, narrow 
* brown, Middlegood, Head- 
lake, and Muſcovia linen, narrow - 
Lockrams, treager, preſt, or narrow; or 
Dowlas, the piece, cont. 106 ells : 
Minſters, the roll, containing r ells 


E the hundred ells, cont. fix ſeore 
Narrrow cloth of High-Dutch-land, and 
the eaſt country, not otherwiſe rated 
Linen of Germany, not above three quarters 
and a half broad, ſhall be accounted narrow; 
and all above that breadth ſhall be accounted 
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Rates ot Werchandize; 


ell 


L. 
Straſborough, or Hamborough linen, the 


Linen, 4 


fore rated; for which additional duty the 
importer, giving ſecurity at the Cuſtom- 
houſe, ſhall have twelve months time for 


payment; or, in caſe ſuch importer ſhall pay 
ready money, he ſhall have 10 per cent. 


0 


I Linen ſhall 18 one moĩety above what is be. | 


abated; and if thelinens be exported within 


paid. 


| Lockets. or chapes for daggers, the groce 


Locks, 
Lutes, f 


vocat. 


5 1 the hundred weight 
Maps, printed, the ream 
Maſks velvet, the dozen 


Pwnage locks, {mall 

vocat. large 

Cullen making, with Gt the dozen 
Venice 


Luſtrings, J Catlings, the groce 


Minikings 


M. 


0 8 = 


of 


ſattin 


| ſmall, the maſt 
Maſts, middle TD 


great 


Match, the pound 
Mats of Ruſſia, the mat 
Meal of wheat, or rye, the laſt cont. 12 barrels 


Medlars, the baſket, containing two buſhels 
| Melaſſes of rameals, the ton 


Meſſelanes, wb ſingle piece, containing fourteen d 


Methlegin, the bogſhead 

Mithridate, the pound 

Mocado Ends, the dozen pounds 
Mortars and Peſtles of braſs, the pound 
Muſtard-ſeed, the hundred weight 
Mittins of Wadmol, the dozen por 


the piece, containing thirty yards | 


yards of Sileſia 


I 


twelve months, the ſaid duty ſnall be re- 
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N. oa 
£ . *#o 
| ting ow r o 13 
opper Nails, the ſum containin 
Sa 1 2 IS 
I Roſe-Nails and Sadlers Nails O 13 
Nails, vocat. 4 Head-Nails, the barrel 8 o 
Harneſs-Nails, the ſum 8 
Small Nails, the half barrel 8 o 
8 the ſum 00 6 
Fe enter-hooks, the thouſand o 5 
Napkins, French, the dozen O 12 
Nickerchers of Fianders 8-0 
the dozen thouſand 3 80 
Needles, bree Pack- Needles, the chouſand o 13 
vocat. Sail- Needles 0 & 
Nutmegs, pickled, the piece o © 
Nuts, { Small Nuts, the barrel 0 10 
voc. Wall-Nuts | wo 
Q.- 
Oakham, the hundred weight © 10 
Oaker, the barrel . 
Gun the piece 0 1 
75> the hundred, containing ſix ſcore 6 o 
Rape and Linſeed, the ton 70 0 
Sevil, Majorca, Minorca, Apuglia, and Por- } 185 
* tugal Oil! is 
Oil 8 | | | 
kan Provence Oil 32 0 
. Sallad Oil 63 © 
| of Greenland | + $6 
of Newfoundland, and the like ſort 6 o 
Olives, the hogſhead 8 o 
the barrel 3 
ds the hundred 1 8 18 
| Seed, the hundred weight 4 0 
Oranges and Lemons, the thouſand I O 
Orſedew, the dozen pound 16 
P. 
in ſkeins, the handed x wel kt 3 0 © 
Fukthread, EA, Bottom 9 20 2 10 0 


Cc Pans, 


—— — 


8 th taining twelve ſheets 
Parchinent, e dozen, con g twelve ſheets 
Penners, the groce 

Percer- bitts, the groce 


Pike heads, the piece 
"then: without heads 
: | 


Pincers and pliers, the dozen 


Pipe or Hogſhead Staves, the hundred cont. fix TY 


| ut of Ireland, the hundred foot, cont. five {core 
Silver, the ounce 
Plate, J parcel gilt 


Plates, voc. double 
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Dripping-pans, the hundred weight 
Pans, voc. 3 Frying-pans | 
[ _ ( Warming-pans, the dozen 
(blew, the ream 
brown, the bundle 
Cap, the ream 
IS Demy 
Paper, voc. 4 ordinary Printing and Copy 
| painted | 
Prefling, the hundred leaves 


Rochel, as large as Demy, the ream 
Royal 


I the roll, containing fix dozen 
Paſte of jene, the pound 
Pears, or Apples, dried, the barrel 


Petticoats of ſilk, the piece 


ͤö; SL nes 


Pheaſunt the dozen, from Chriſtmas to Midſummer 
e Pouts, from Midſummer to Chriſtmas 


| with heads 
Pins, the dozen thouſand 


Pintadoes, the piece 


Pipes for Tabors, the dozen 

Pipes for children, the groce 

Pitch {mall band, the laſt, containing 12 barrels 
, reat band 

Plaiſter of Paris, the mount, cont. 3000 weight 

Plane Irons, the dozen | 


gilt - 
ſingle, the hundred plates 


Harneſs-plates, or Iron Doubles, the plate o 
Playing Tables of walnut-tree, the pair 
of thread, the great groce 
Points, 3 of Capiton 
of fine ſilk, the groce 
Pomice- ſtones, the ton 
Pomegranates, the thouſand 


5. 
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the ſide 
Pork, the ton 
Potatoes, the hundred weight 
of earth, covered, the hundred, containing 
five ſcore 
uncovered, the hundred, ann a gallon 
to every caſt 
Pots, * Gallipots, the hundred, containing five 
core 


voc. Melting-pots for goldſmiths, the hundred 


of iron, French, the d ozen 
Flemiſn 


| of iron, the groce 
Pullies, for braſs, the dozen 
of wood, the groce | | 
Punſons and gravers, the hundred weight 2 


& 


Quails, the dozen 
| Quills, vocat. gooſe-quills, che thouſand 
| French, the dozen 
uilts, Jof callicoe, the piece 
"8 (of filk K 
Quinces, the hufidred 


FJ 


| Rackets, the piece 

Rape-ſeed, the quarter | 
Bruges, or leaden the ſingle piece, contain- 

Raſhes, } ing fifteen yards 

| yocat. | —— the double piece, cont. 2 ſingle pieces 
Cloth Raſhes, = piece | 

: | for children, the groce 

Rats, Teich bells, the 1 | 

Razors, the dicker, containing ten 

Recorders, the ſet, containing 5 recorders 

Ribband of filk, the pound | 

Rice, the hundred weight 

Roſin, the hundred weight 

Rugs, J Iriſh, the piece 

vocat. A 

Rims for ſieves, the groce 
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for keys 

| for curtains, the pound 

Rings, of wire, the groce 

vocat. \ of braſs, copper, or St. Martin's, gilt 


ſmall, the box, containing two groce 
(of hair, the groce | 


8. 


the hundred ells, containing ſix fate 


Sack- Jof ſingle thread, the piece, containing 15 yards 


cloth, } with white thread, the yard 
| with filk 
Saddles of ſteel, the piece 
| Saffron, the pound 
white, or Spaniſh the buſhel 
Salt, vocat, bay, or F nn 
Salt-petre, the hundred weight 
Hand-ſaws, the dozen 
Saws, ] Tenant-ſaws 
vocat. } Whip-ſaws, the piece 
LLeg- ſaws 
double ſays, the piece, containing 15 yards 
_ double ſays, the yard 
VOC. milled ſays, the piece 


Hounſcot ſays, the piece, containing 24 yards | 


Scamoty, the yard 
Sciſſars, the groce | 
Sea holly-roots, the bundred weight 
Sea morſe teeth, the pound 
of Athens, the yard 
e 151 Florence ? 
for ſhear-men, neu, the pair 
old 
for glovers 
Shears, 4 for 3 the dozen 
vocat. forceps, the groce 
{for taylors, the dozen 
Shubs of Calabar, the piece 
| Shruff, or old braſs | 
Bruges, the pound 
Ferret, or Floret 
11. | Fillozell, or Paris 
Silk, } . black 
VOC. - Granado, 


in colours 


black 
in colours 


Bagh 
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raw 
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_ Silk, 


5 wrought. \ 
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Ls :* 


Orgazine, and all thrown ſilk in che g gum 
Pole and Spaniſh 


China, the pound, containing 24. ounces 


raw, Morea 5 
raw, long, except China 
Silk, raw, ork or Capiton 
Sattin, the pound, . 16 ounces 
Sleeve, coarſe 
Sleeve, fine, or Naples fleeve 
| Silk nubs, or huſks, the pound, cont. 21 ounces. 
_ Thrown ſilk dyed, the pound, cont. 16 ounces 


"imported in ſhips Engliſh built, directly 
from the Eaſt Indies 

of the manufacture of Italy, imported 
from thence in Engliſh ſhips 


ttoms 
from Italy 


imported from the Eaſt * in — 1 a 


from any other parts 


Foreign filks, wrought, exported within one 
year from the importation, ſhall have two 
thirds repaid at the Cuſtom-houſe. 


above what they ſtand rated, for whic 

the importer, giving ſecurity, ſhall have 
12 months for payment; or in cafe ſuch 
importer ſhall pay ready money, he ſhall 
have ten per cent. abated ; and if the ſaid 


Calf-ſkins, of Ireland, raw, the dozen 


Cordivant of Turky or Eaſt India 
Dog-fiſh for fletchers 

Fox-ſkins dreſt 

Gold ſkins, the ſkin 


dreſt 


tanned 


of Barbary, or the eaſt ha}. 


T Goat-ſkins try, in the hair, the dozen 


of Ireland 
tanned 


Haſſe-ſkins for fletchers, the ſkin 


in the hair, the hundred, — 


i Kid-ſcins, 4 taining five ſcore 


dreſt 


Portugal ſkins, the dozen 
\ Seal-ſkins, the (cn 
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All filks wrought ſhall pay one Oy 


| filks be exported within 12 months, the 
ſaid duty ſhall be returned. 


Back thine 145 the hair, che ſkin 
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Shamway, the dozen 

Skins, ] Sheep-ſkins in the wool, the ſkin 
vocat. Spaniſh, Seville, or Cordivant, the dozen 

Spruce ſkins, tawed 

Skeets for whitſters, the ſkeet | 
Slip, the barrel 
Smalts, the pound 
Snuffers, the dozen 
Sope, { Caftile or Venice, the hundred 3 
vocat. | Flemiſh, the barrel 
Spangles of copper, the thouſand 
Spars, ſmall, the hundred, containing ſux ſcore 
Spectacles without caſes, the groce 

Spoons of horn | 
| of wood, the dozen 
of braſs 
covered with leather, gilt, the piece 
vocat. pocket ſtandiſhes, the dozen 
Starch, * the hundred weight 


Standiſhes, 


Staves, Barrel ſtaves, the hundred, containing ſix fore 


vocat. | Firkin ſtaves 
Steel, long ſteel, wiſp ſteel, the hundred weight 
vocat, you ſteel, the half barrel 
Stockings of wadmoll, the pair 
Stone birds, or Whiſtles, the groce 
Blood- ſtones, the pound 
| 2 -ſtones, the ton 
| og- ſtones, the laſt, containin hand air 
"roar, Mill-ſtones. the piece - c 
Quern-ſtones, ſmall, the laſt 


large 


| Slick ſtones, the hundred, containing 5 ſcore 


Sturgeon, the firkin 
zue the keg 


Stuffs made of, or mixed with wool, per yard 
Succad, the pound 


of Venice, Turky, or fine hlades, 


tec lade, the dozen 
e coarſe, Flanders 


0; 


Table e-books curls the dozen 
a fine 
Tables, vocat. playing tables, coarſe, the pair 
Tacks of iron, the thouſand 
'Tallow, the hundred weight 
Tannets of cruel, the yard 
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Tobacco, 
vocat. 


= 
Tools, vocat. Carving-tools, the groce I o 
Tow, the hundred weight 0 10 0 
I 0 
0 


1 Spaniſh, or Brazil o 10 
| | St. Chriſtopher's, Barbadoes, or any Bet 
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1 


Spaniſh and Brazil, or any not Kuglih) 
plantations, the pound by 


4:6 
with hair, the Flemiſh ell 4 2 8 
with _—_ o 8 o 
Tapiſtry, with ſil on 
5 25 with gold or ſilver 9 G 3 
with wool 0 4 o 
Tarras, the barrel o 6 8 
Ta, {mall band, the laſt, containing 1 12 barrels 2 10 o 
| great band 2 10 0 
Tazels, the thouſand oO 5 o 
T humble, the thouſand 4.00 
fm. 194 the dozen pound 2 5 0 
Croſbow, t 2 hundred pound 3 6 8 
| Lions or Paris thread, the bale, en . 
one hundred bolts | } bots 
Thread | | 
Outnal thread, the dozen pounds 3 0 0 
| Piecing thread | 4 0 0 
Siſters thread, the pound 0 15 0. 
| Whited rn the dozen pounds 4 0 @- 
of linen or fuſtian the ound o o 6. 
Thrumbs, of woollen , 0 1 0 
Tikes, Brazile tikes and counterfeit the tike 1 10 Oo 
vocat. 2 urnal 110 © 
Ticking of the eaſt country, the yard | o o 8 
Tikes of ſtoad, the tike 110 o 
Tinfoil, the . 0 3 4 
Tinglafs the . weight 3 0 o- 
Tinfl, 12 copper, the yard 9 5 0-. 
with right gold and ſilver 010 0 
Tinſhore, the groce o 1 6 
0 
9 


oo 


Caribbee iſlands, Virginia, and Sum- E 1 8 

mer iflands, tobacco, the pound 
All tobacco of the Engliſh plantation ſhall 
pay over and above by the importer one 
penny per pound, at nine months after im- 
portation. Provided that tobacco ex- 
peg within 12 months, ſhall have tbis 
repaid. And in caſe any importer 
wal | defire to pay ready money, he ſhall 


have an abatement of ten per cent. 


Trays of wood, the ſhoek, containing fixty trays. 8 
Fiencle of Flanders, the barrel 4 5 
* {( of Jean, the pound O 1 
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white, the groce 

Tn, 1 or Pad \ 

Treen Nails, the thouſand 
Trunnels, the thouſand 
Tweezes po France, = , 
. of Hamburgh, the pound, 
Twine, the handed che | 
"Twiſt for band-ftrings, the dozen knots 


V. 


Verditor, the hundred weight 


Verders of tapiſtry, with hair, the Flemiſh ell | 


Vellum for table-books, the ſkin 

Viols, the piece | 3 

Vice-haſps, the dozen 

Vice- tongs, or Hand- vices, the dozen 

Vinegar, the ton | | 
Vizards, the dozen 


W. 

Wadmoll, the yard 1 
Wainſcots, the hundred, containing ſix ſcore 
Wax Ithe hundred weight | 

N vocat. Hard-wax, the pound 
Whale fins of foreign fiſhing, the ton 
 Whet-ſtones, the hundred, cont. five ſcore 
Whip- cord, the pound 5 
Whiſtles, Cocks, or Bellows, the groce 


Woad, voc. ; 


Worſted, J St. Omer's, narrow, the piece 
. e, Ruſſels, or broad, the piece 


Box-wood for combs, the thouſand 


pieces | 


| Ebony-wood, the hundred weight 

Wood, vocat, 4 Plank of Ireland, the two feet 
| Speckled-wood, the hundred wt. 

Sweet-Wood of Weſt-India 


Timber of Ireland, the ton 
( Bever-wool | | 


w oy vocat, J Cotton, notof theEngliſhplanta 


the pound | 
Cof the Engliſh plantations 


Iſlands, or Green Woad, the ton 
Tholoſe Woad, the hundred weight 
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080 00 o>_ 


1. 4 d. 
Eſtridge Wool. imported in En 1 
— | zum Free 
Triſh Wool, combed Free 
uncombed Free 
Wool, vocat. 4 Lamb's Wool | Free 
Polonia Wool N Free 
Spaniſh Woo! Free 
Spaniſh Felt wool Free 
Red Wool Free. 
Virel for virginals, the groce t.''4 0: 
Dagger and Quartern wyer the 
pound W 
| Iron Wyer, the hundred weight 7 10 
Myer, vocat. 4 Lattin Wyer 6 13 
| Steel Wyer, the pound 9 3 
Stratborough Wyer 0” 2 
( Virginal Wyer o 5 
Win Lees, che ton 4 © 
J. 
[Cable yarn, the hundred welght O 13 
Camel, or Mohair-yarn, the pound o 2 
Cotton-yarn 0 1 
Grograin-yarn oO 3 
Iriſh Yarn, the pack, cont. 400 wt. at at 
CR, ſix ſcore pounds the hundred 5 
Yarn, voc, 4 Raw Linen Yarn, Dutch, the pound. 0 1 
French, the pound 2 
. | Sail-yarn | 89 
| Spruce, or Muſcovia Yarn, the bands Ong 
weight 3 
| Woollen, or Bay Yarn, the hundred 8 
i weight Ut, 


All merchants, ftrangers, bringing in wines, are to pay 25 
ſnillings in the ton over and above the rates which the native 
pays, including twenty ſhillings the ton formerly paid by the 
name of Sout mpton duties, for Muſcadels, Malmſies, and 

all other wines of the Levant. 

For which wines, the ſtranger is alſo to pay, to the town of South- 
_ ampton, for every butt, or pipe, ten ſhillings. _ 

Moreover, the ſtranger is to pay the ancient duty of butlerage, 
which is two ſhillings upon every ton. | 

Note. That wines landed in the out ports, and after- 
"wards brought in the port of London by certificate, ſhall 
b. ſo wack more cuſtom as = paid ſhort of the N due 

the port of London. | 
Rates 


Kates ot Merchant ze. 


OE. 


RATES OUTWARDS. 


Y ſtat. 8 Geo. I. cap. 15. ſect. 7. all duties payable to his 
majeſty, upon exportation of goods of the product or ma- 
nufacture of Great-Britain, ſhall ceaſe, upon the conditions men- 
tioned in the act, except the goods hereafter mentioned, which 
are rated as follows ; * VIZ. © 


LLOM. the hundred weight e 1 


0 
Lead, the fodder, 3 ecard hundred | 
weight * ſe 
Lead ore 0 o 
Tin, charged by 8 W. III. cap. 34 . 1 
Leather, tanned, rated by 20 Car. II. cap. 5 oO o 
Copperas | o o 
Coals, vocat fea-coals, charged by g Ann. cap.6 oO © 
Wool-cards, new, the dozen o 10 
| old 3 
White woollen cloths, charged by 6 Ann. cap. 8 o © 
Lapis Calaminaris © Oo 
Skins of all ſorts; viz. Calve-ſkins of thirty-ſix pounds 
weight MO 
tawed and dyed, the hundred, cont. 120 0 
3 Grey 8 10 
Coney - Kins, 4 Grey ſeaſoned 0 
| | Grey tawed 13 
| | Black ; | , 13 
1 in the hair, five core 10 
Kid-ſkins, Seed | 


VOC. Morkins, untawed, the bande 
fg; | containing fix ſcore * 
Lamb-ſkins, 4 tawed, with the wool 
Eg | ie or black, untawed 
tawed, with the wool 
f ao (raw, the piece, 
Otter-ſkins, Fave | | 
fs wombs, the mantle _ 
Sheep and F tawed with the wool, fix ſcore 
Lamb-ſkins, | Pelts, the hundred, N hve ſcore 
Rabbet-ſkins, black l 
' Hare-ſkins, the piece 
Cat - ſkins, the hundred 
Fox-ſkins, the piece 
_ Swan-ſkins, | 
ty 2 the dozen 
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Flk-ſkins, the piece, raw 
Volf-ſkins, tawed | 

Badger-Skins 

Squirrel-Skins, the thouſand 

Glew, the hundred weight 

Cone * the pound 

Hate's wool 

Hair, vocat. Harts-hair, the hundred weight 
Horſe-hair 

Ox or Cow-hair 

Horſes, as by 22 Car. l. cap. 13 

| As +" of Lead, the hundred FRG 
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RULES 


i UV L-V:v 
FOR THE 
Advancement of Trade, &c. 


6 


—_—— 


J. 
VERY merchant ſhall have liberty to break 
bulk in any port, and pay cuſtom for no more 
than he ſhall enter and land, provided that the maſter 
of ſuch ſhip make declaration upon oath, before two 
principal officers of the port of the content of his 
lading : and ſhall declare upon oath, before the cul- 
tomer, collector, comptroller, or ſurveyor, or two 
of them, at the next port where his ſhip ſhall arrive, 


the quantity and quality of the goods landed at the 
other port, and to whom they did belong. 


II. | 
SUCH merchant as ſhall export any foreign 
goods (except wine, currans, and wrought ilk) 
ſhall be repaid, the one moiety of the ſubſidy 
which was paid at the firſt importaion, ſo as proof be 
made by certificate from the officers of the due entry 
and payment of the cuſtoms inwards, together with 


the oath of the merchants, and the name of his ma- 
CE jeſty's 


Cuſtoms, 373 
jeſty's ſearcher, teſtifying the ſhipping thereof. After 
which, the moiety of the ſubſidy firſt paid, ſhall be 
repaid within one month after demand; as a'ſo the 
whole additional duty of ſilk, linen, and tobacco. 


III. 


IF any agreement ſha!l be made (except by con- 
ſent of parliament) with any merchant-ſtrangers, for 
foreign goods to be brought into any port, and to 
be exported again, by way of compoſition ; all other 
merchants, his majeſty's ſubjects, ſhall be admitted 
into the ſame compoſition. e 


IV. 


_ EVERY merchant, as well Engliſh as ſtranger, 
that ſhall export wines that have paid the duties in- 
wards, ſhall have repaid all the duties paid (except 
to the Engliſh man twenty ſhillings the ton, and ex- 
cept to the ſtranger twenty-five ſhillings the ton) up- 
on proof of the due entry and payment of the ton- 
nage, and of the ſhipping thereof. 1 


v. 


IF any merchant ſha'l export Spaniſh or foreign 
wools, he ſhall have liberty ſo to do, with this con- 
dition, that ſuch wool be not exported in any other 

than Engliſh ſhipping. N - 


VI. 


EVERY merchant which ſhall export currans, 
ſhall have repaid all the cuſtoms paid inwards, (ex- 
cept eighteen pence for every hundred weight to 
the Engliſh, and two and twenty pence half penny 
to the ſtranger) upon proof of the due entry and 

: 15 8 payment 


oh tuns 


payment of the cuſtom inwards, and of the ſhipping 
thereof. 


wv. 


IF any merchant, havin paid all the duties 
inwards, and, in regard of bad ſales, ſhall be inforced 
to keep the goods in his hands after the time 
elapſed, he is to be permitted to ſhip the ſame out 
without payment of ſubſidy, upon proof that the 
ſame was duly entered. SW. 


VIIL 


EVERY merchant bringing i in wines, ſhall be 
allowed twelve per cent. for leakage. 


IX. 
EVERY hogſhead of wine which ſhall be run 


out, and not full ſeven inches left therein, and every 
butt or pipe not above nine inches, ſhall be accounted. 


for outs, and the merchant to pay no ſublidy for the 


fame, 
XII. 
MERCHANTS, ſtrangers, ſhall pay for it 


goods, as well inwards as outwards, rated to pay 

the ſubſidy of poundage, three pence in the pound, 

or any other duty payable by Charta Mercatoria, be: 
ſides the ſubſidy. See 25 Car. II. c. 6. 


XIl. 


MERC HANTS trading into the port of Lon- 
don, have liberty to lade and unlade che eir goods at 
any the lawful keys between the Tower of London 
and London - bridge, and between ſun- riſing and ſun- 


ſetting, from the tenth of September to the tenth of 
March 3 
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March; and between ſix in the morning and fix in 
the evening, from the tenth of March to the tenth 
of September; ee notice to the officers: and 
ſuch officer as ſhall refuſe to Le preſent, ſhall forfeit 
five pounds; one moiety to the king, and the other 
moiety to the party grieved. 


XIV. 


THE merchants of York, Kingſton upon Hull, 

and Newcaſtle upon Tine, ſhall be allowed, free of 8 
cuſtom, two of the Northern cloths, and kerſeys. in 
ten, to be ſhipped in thoſe ports in the 1 names of 
Double Wrappers. 


XV. 


THE merchants of Exeter, and other weſtern 
parts, ſhall be allowed, free of ſubſidy, one perpe- 
tuano in ten for a wrapper, and three Devon dozens 

in twenty-four, wrappers, the ſame, to be ſhipped 
out of the ports of Exeter, Plymouth, Dartmouth, 

Barnſtable, Lyme-Regis, or the members thereof. 


L 
| ALL merchants, tranſporting any ſort of wool- 
len, ſhall be allowed one in two for a wrapper. 


XVII. 


EVERY merchant ſhall be allowed, upon all 
other goods appointed to pay poundage, to be im- 
ported, five in the hundred of the poundige. 


XVIII. 


THE even who ſit ere in he cuſtom-houſe 
of London, ſhall attend their ſeveral places from 
| 944 nine 
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nine to twelve in the fore- noon; and one officer, or 
clerk ſhall attend with the book in the afternoon 
during ſuch time as the officers are appointed to 
wait at the water- ſide. All other, the officers of the 
out- ports, ſhall attend every day in the Cuſtom- 
houſe, between the hours of nine and twelve in the 
morning, and two and four in the afternoon. 


. 


EVERY merchant, making an entry of co, 
ſhall be diſpatched in ſuch order as he cometh; and 
if any officer ſhall, for favour or reward, put any 
merchant by his turn, or delay any perſon duly at-. 
tending and making his entries, to draw any other 
reward from him than is limited in the act, if the 
maſter- o Hcer be faulty herein, he ſhall, upon com- 
plaint to the chief officers, be ſtrictly admoniſhed; 
but if the clerk be found faulty, he ſhall be pre- 
ſently diſcharged. | 


XX. 


THE lord-mayor, commonalty, and citizens of the 
city of London, far the offices of package, ſcavage, 
baleage, or portage of goods of aliens, or their ſons, 
or unfreemen, ny: receive the r rates uſually en 


XXI. 


ALL ancient duties lawfully taken by any city 
or town corporate, under the name of town cuſtom, 
for the maintenance of bridyes, keys, or. the like, | 
may be received as formerly. 


XXII. 


THE 1 of Graveſend, having power to 
viſit any ſhip outward bound, ſhall nar, without juſt 
caule, 
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cauſe, detain any ſuch ſhip, under colour of ſearch- 
ing, above three tides, under pain of loſs of their 
office, and rendering damage to the merchant and 
owner of the ſhip. And the officer in any of the 
out-ports ſhall not, without juſt cauſe, detain an 
| ſuch ſhip above one tide after the ſhip is fully laden 
and ready to fail, under pain of loſs of ofice and ren- 

dering damage. TY 


XXIII. | 
AI timber in balks, of eight inches ſquare, or 


i upwards, that ſhall be imported, ſhall be rated, the 


foot ſquare, three pence for the value thereof; and, 
according to that rule, ſhall pay, for ſubſidy, twelve 
pence in the pound; and all under eight inches ſquare, 
and above five inches ſquare, ſhall pay, for the ſubſi- 
dy, according to the rates mentioned in this book 
for middle balks; and all of five inches ſquare, or 

under, ſhall pay according to the rate of ſinall balks. 


XXIV. 


NO officer belonging to any cuſtom-houſe ſhall 
receive any other fee than ſuch as ſhall be eſtabliſhed 
by the Commons in parliament : if any officer ſhall 
offend, contrary to this order, he ſhall forfeit his of- 
fice, and be incapable of any office in the Cuſtom- 


£ houſe. 


XXV. 


ALL fees appointed to be paid to the cuſtomer, 
comptroller, ſurveyor, or ſurveyor-general, in the 
port of London, tor any cocket outwards, ſhall be 
paid in one ſum to that officer from whom the mer- 
chant is to- have his cocket above in the Cuſtom- 
houſe ; and after the merchant hath paid his cuſtom 
and ſubſidy, and other duties, above in the Cuſtom- 
houſe, he is to keep his own cocket until he ſhall 

5 ſhip 
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ſhip out his goods, when he is to deliver the ſame to 
to the ſearcher, with the mark and number of his 
goods. So nt N 
XXVII. 


PRI SAGE of wines, the duty called butlerage, 
and the duty of twelve pence upon every chaldron 
of ſea- coal exported from Newcaſtle to any other 

port of this realm, ſhall be continued. 


HAR BOTTLE GRIMSTONE, baronet, 5 
Speaker of the Houſe of Commons. 


10. Stat. 12 Car. II. cap. 19. ſect. 1. If any 
perſon ſhall cauſe goods, for which cuſtom or du- 
ties are payable by the act of tonnage and poundage, 
cap. 4, to be landed or conveyed away without en- 

try made; and the cuſtomer, or collector, or his de- 
puty, agreed with; upon oath thereof made before 
the lord-treaſurer, or any of the barons of the Ex- 
chequer, or chief- magiſtrate of the place where the 
offence ſhall be committed, or the place next adjoin- 
ing; it ſhall be lawful for the lord treaſurer, barons 
or chief magiſtrate, to iſſue a warrant to any perſons, 
enabling them, with the aſſiſtance of a ſheriff, juſtice 
of peace, or conſtable, to enter into any houſe in 
the day time, where ſuch goods are ſuſpected to be 
concealed; and, in caſe of reſiſtance, to break open 
| ſuch houſes, and ſeize the goods concealed ; and all 
officers and miniſters of juſtice are required to be al- 
— 8 
11. Sect. 2. Provided that no houſe be entered, 
unleſs it be within one month after the offence ſup- 
poſed to be committed. „„ 1 
12. Sect. 3. This act ſhall continue to the end 
of the firſt ſeſſion of the next parliament. 
Continued, and made perpetual, by 9 Ann, cap. 0, 
ſe. 2; and 3 Geo. I. cap. 7. 
| 8 55. Sect. 
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13. Sect. 4. If the information whereupon any 
houſe ſhall be ſearched ſhall prove falſe, the party in- 
jured ſhall recover his damages and coſts againſt the 
informer by action of treſpaſs» TY; 
Confirmed by 13 Car. II. cap. 7. 

14. Stat. 13 and 14 Car. II. cap. 11. ſect. 2. For 
preventing frauds in the cuſtoms, no ſhip arciving 
from beyond ſea, ſhall be above three days coming 
from Graveſend to the place of her diſcharge in the 
Thames, without touching at any wharf, key, or 
place adjoining to either ſhore between Graveſend 
and Cheſter's Key (unlefs hindered by contrary winds, 
draught of water, or other juſt impediment, to be 
allowed by the perſons appointed for managing the 
cuſtoms, the collectors inward, or other principal 
officers) ; and then, or before, the maſter, or purſer, 
ſhall make entry upon oath of the burthen, contents 
and lading, of ſuch ſhip, with the marks, numbers, 
r and contents, of every parcel of goods, to 
the beſt of his knowledge; alſo where ſhe took in 
her lading ; of what country built ; how manned; 
who was maſter during the voyage ; and, who are 
owners : and in all out-ports, or members, to come 
directly up to the place of unlading, as the condition 
of the port requires, and making entries, as afore- 
ſaid, upon the penalty of one hundred pounds. 
15. Sect. 3. No captain, purſer, or other perſon, 
taking charge of any ſhip bound for ports beyond 
ſea, whether the ſhip ſhall belong to the king, or any 
foreign ſtate, or otherwiſe, ſhall ſuffer to be taken 
into ſuch ſhip any Engliſh goods to be exported, 
until ſuch captain, &c. ſhall have entered ſuch 
ſhip in the book of the commiſſioners, cuſtomer, 
or collector, and comptroller outwards of ſuch port, 
together with the name of ſuch captain, the burthen 
of ſuch ſhip, the number of guns and ammunition, 
and to what port ſhe intends to ſail; and, before ſhe 
ſhall depart, ſhall deliver unto the perſons appointed 
for managing the cuſtoms, the cuſtomer, or collec- 
| | ror 
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tor, and comptroller, a content of the names of 
every perſon that ſhall have put on board any ſuch 
goods, together with the marks and numbers; and 

ſhall publicly | in the Cuſtom houſe, upon oath, to the 
beſt of his knowledge, anſwer ſuch queſtions as ſhall 
be demanded concerning ſuch goods, upon pain of 
one hundred pounds; and no ſuch captain, Sc. of 
any ſhip of war, wherein goods ſhall have been 
laded, or brought from beyond fea, ſhall ſuffer to 
be diſcharged into any lighter, or laid on land, any 
goods, before ſuch captain, Sc. ſhall have declared 
under his hand, to the perſons appointed for ma- 
naging the cuſtoms, the cuſtomer or collector, and 
comprroller inwards, the names of every lader of 
goods, together with the number and marks, and 
the quantity and quality of every parcel, to the beſt 
of his knowledge; and ſhall have anſwered, upon 


ſuch oath, cueſtions concerning ſuch goods as ſhall _ 


be publicly adminiſtered in the Cuſtom houſe ; and 
ſhall be liable to all ſearchers, and other rul-s, which 
merchant's ſhips are ſubject unto by the uſage of the 
Cuſtom-houfe (victaalling bills and entring excepted) 
upon pain to forfeit one hundred pounds ; and, 
upon refuſal to make ſuch entries, the officers of - 
cuſtoms may go on board ſuch ip of war, and 
bring from thence into his majeſty's ſtore-houſe all 
goods prohibited or uncuſtomed. 

16. Sect. 4. The officers of cuſtoms, and their 
deputies, are authoriſed to go aboard any ſhip, as 
well ſhips of war as merchaat ſhips ; and to bring 
on ſhore all goods prohibited or uncuſtomed, ex- 
cept jewels, if they be outwards bound; and if 
they be inwards bound, to bring on hore, into his 
majeſty's ſtore-houſe, all ſmall parcels of fine goods, 
or other goods, which ſhall be found in cabbins, 
cheſts, or other ſmall package, or in any private 
Place, which may occaſion a juſt ſuſpicion that they 
were intended to be fraudulently conveyed away; 
and all goods, for nich the duties of tonnage and 
poundage 
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poundage were not paid or compounded for within 
twenty days after the firſt entry of the ſhip, to re- 
main in the ſtorehouſe until his majeſty's duty be 
ſatisfied, unless the officers ſnall ſee cauſe to allow a 
longer time; and the ſaid officers may freely ſtay 
on board until a! the goods are delivered out of the 
aid ſhips: and if any maſter, boatſwain, or other 
perſon, ſhall ſuffer any truſs, bale, pack, fardel, 
caſk, or other package, to be opened on board, 
and the goods to be embezzeled, carried away, or 
put into other package, after the ſhip comes into 
the port of her diſcharge, the ſaid maſter, or others, 
ſhall forfeit one hundred pounds. e ee 

17. Sect. 5. In cafe, after the clearing of any ſhip 
and diſcharging the watermen or tideſmen, there 
ſnall be found on board ſuch ſhip any goods con- 
ceal ed, and for which the duties upon importation 
have not been paid; the maſter, or other perſon 
taking charge of ſuch ſhip, ſhall forfeit one hundred 
pounds. And it ſhall be lawful for any perſon, au- 
thoriſed by writ of aſſiſtance under ſeal of the Ex- 
chequer, to take a conſtavle, or public officer inha- 
biting near the place, and in the day time, to enter 
into any houſe, or other place, and, in caſe of re- 
_ ſtance, to break open doors, cheſts, and other pack- 
age, to ſeize any goods prohibited and uncuſtomed, 
and to ſecure the ſame in his majeſty's ſtore-houſe in 
the next port. 5 7 en 

18, Sect. 6. No foreign built ſhip, not built in 
his majeſty's dominions, ſhall enjoy the privilege of 
2 ſhip belonging to England or Ireland, although 
owned or manned by Engliſh (except ſhips taken at 
ſea by letters of mart or repriſal, and condemnation 
made in the admiralty) ; but all ſuch ſhips ſtall be 
. deemed as alien ſhips by the act of navigation. And 
whereas it is required by the ſaid act, that in ſundry 
caſes the maſter and three fourths of the mari- 
ners are to be Engliſh ;. any of his majeſty's ſhips 
are to be accounted Engliſh, and the number of 

mariners 
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mariners to be accounted according to what they 
ſhall have been during the whole voyage. And 
where any officers ſhall be by any perſon, armed with 
club, or any weapon, forcibly hindered, affronted, 
abuſed, beaten, or wounded, either upon land or 
water, in the due execution of their office, every 
perſon ſo reſiſting, affronting, c. the officers, or 
their deputies, or ſuch as ſhall act in their aſſiſtance, 
ſhall, by the next juſtice of peace, or other magi- 
ftrate, be committed to priſon till the next quarter 
ſeſſions z and the juſtices of the quarter ſeſſions ſhall 
. puniſh the offender by fine, not exceeding one hun- 
dred pounds ; and the offender is to remain in pri- 
fon till he be diſcharged by order of the Exchequer, 
both of the fine, and of the impriſonment, or diſ- 
cover the perſon that ſet him on work. FO 


19. Set. 7. If any keeper of any wharf, crane, 
key, or any of their ſervants, ſhall knowingly ſuffer 
to be taken up or landed, or ſhall ſhip off, or ſuffer 
to be water-born from their wharfs, &c. any goods 
- Prohibited, or whereof any duties are payable, with- 
out the preſence of the officers of cuſtoms, or at 
times not appointed by law, (except in the port of 
Hull, as in the ſtat. 1 Zlix. cap. 11.) or goods 
paſting by certificates, waſte cocquet, or otherwiſe, 
without notice given to his majeſty's officers, every 
ſuch wharfinger ſhall forfeit one hundred pounds : 
and if any goods ſhall be taken in from the ſhore, 
into a boat, to be carried aboard any ſhip outwards 
bound, or laden out of any ſhip arriving from fo - 
reign parts, without a warrant and preſence of an 
officer of the cuſtoms ; ſuch boat ſhall be forfeited, 
and the maſter or other mariner of any ſhip inward 
bound conſenting thereunto, ſhall forfeit the value 
of the gocds : and in caſe any perſon ſhall aſſiſt in 
the ſhipping off or carrying away ſuch goods, ſuch 
perſon being apprehended by warrant of any juſtice 
of peace, and the ſame being proved by the oath of 
two witneſſes, the ſaid offender for ſuch firſt on 
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| hall, by ſuch juſtice, be committed to the next 
, till he find ſurety for the good behaviour, un- 
til he be diſcharged by the lord treaſurer, chancellor, 
under treaſurer, or barons of the Exchequer; and 
in caſe he ſhall afterwards offend in the like kind, he 
ſhall, by any juſtice of the peace, be committed to 
the next gaol for two months, or until he pay unto 
the ſheriff five pounds for the uſe of his majeſty, or 
until he ſhall, by the lord treaſurer, chancellor, un- 
der treaſurer, or court of Exchequer, be diſcharged, 
If any goods ſhall be ſhipped to be carried to ſea 
from any one port, to be landed at any other place 
of this realm, without a ſufferance from the perſons 
appointed for managing the cuſtoms and officers of 
cuſtoms, all ſuch merchandizes ſhall be torfeited, 
and the maſter of every veſſel that ſhall take in goods 
in any port, to be landed in ſome other port of Eng- 
land, ſhall, before the ſhip be carried out of port, 


take out a cocquet, and become bound to the king, 


with ſecurity, in the value of the goods, for delivery 
thereof in the port for which the ſame ſhall be en- 
tered, or in ſome other place within England, and 
(dangers of the ſeas excepted) to return a certificate 
within ſix months, under the hands and ſeals of the 
king's officers, ſigned alſo by ſome of the perſons 
appointed for managing the cuſtoms, or their depu- 
ties, where the ſame ſhall be landed, to the officers 
of cuſtoms to whom ſuch ſecurity hath been given, 
that ſuch goods were there landed accordingly. 
20. Sect. 8. If any officer ſhall make any falſe 
certificate of goods which ſhould have been landed 
out of any ſhip, ſuch officer ſhall loſe his employ- 
ment, and forfeit fifty pounds, and ſuffer one year's 
impriſonment, and be incapable of ſerving his ma- 
jeſty in any place of truſt concerning his cuſtoms, 
and be further liable to ſuch corporal puniſhment as 
the court of Exchequer ſhall think fit: and it any 
Perſon ſhall counterfeit or falſify any cocquet, certi- 
hcate, or return, tranſire, let-paſs, or other _ 
LY houſe 
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houſe warrant, ' he ſhall forfeit one hundred pounds, 
and the cocquet, Sc. ſhall be of none effect. 

21. Sect. 9. If any goods for which the duties 
are payable, ſhall be ſecretly conveyed on board any 
| ſhip before the cuſtom be duly anſwered, and ſhall 
be carried beyond ſea, the owners of ſuch goods, 
or perſons who ſhall have cauſed the ſame to be ſhip- 
ped, ſhall forfeit the double value of the goods, 
computed according to the book of rates, except for 
coal, which ſhall pay double the cuſtom, to be col- 
lected as by the act of tonnage and poundage. 

22. Sect. 10. Every merchant paſſing any goods 
inwards or outwards, ſhall by himſelf, or his known 
agent, ſubſcribe one of his bills of entry, with the 
mark, number, and contents of every parcel of ſuch 
goods as are rated to pay by the piece or meaſure, 
and weight of the whole parcel of ſuch goods as are 
rated to pay by weight, without which the officers 
of the cuſtoms ſhall not ſuffer any entry to paſs ; and 
no children of a tens, under twenty-one years, ſhall 
be permitted to be traders,” or any goods to be en- 
tered in their names. e e 

23. Sect. 11. Upon any ſuits upon any law, 
concerning tonnage and poundage, or ſhips or goods 
do be forfeited by reaſon of unlawful importation or 
_ exportation, there ſhall not be any party jury. 

24. Sect, 12. Every merchant having allowances 
for defects and damages upon goods, and five per 
cent. upon all goods imported, and twelve per cent. 
upon wines, ſhall, upon oath by himſelf or his known 
ſervant or factor, demand the monies due upon de- 
bentures for ſuch foreign goods exported by certif- 
cate, with ſuch allowances as were made to him up- 
on the importation: and if be be found fraudulently 
to ſhip out leſs in quantity or value than is expreſſed 
in his certificate, the goods therein mentioned, or the 
value thereof, ſhall be forfeited ; and the merchant 
ſball loſe the benefit of receiving back any part of 
the ſubſidy for thoſe goods: and if any goods * 
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ped out by certificate ſhall be landed again in Eng- 
land, Wales, or Berwick, (unleſs in caſe of diſtreſs, 
which ſhall be preſently made known to the princi- 


pal officers of the port) no allowance ſhall be made 


for thoſe goods, and the ſaid goods, or value there- 
of, ſhall be forfeited. 

25. Sect. 14. The king may, by commiſſions 
out of the Exchequer, aſſign further places, (except 
Hull) for the landing and ſhipping of goods, and to 
what ancient porcs ſuch places or creeks ſhall belong; 
and where any place ſhall be ſo appointed, the cuſ- 
tomer, collector, comptroller, and ſearcher of the 


head port, ſhall, by themſelves, their deputies, or 


ſervants, reſide, for the entring, clearing and paſs- 
ing, ſhipping and diſcharging of ſhips and merchan- 


dize; and may appoint the limits of every port: 


and it ſhall not be lawful for any perſon to lade 
from any place on land into any ſhip or bottom, any 
goods (fiſh taken by ſubjects, ſea-coal, ſtone and 
| beſtials, excepted) to be tranſported beyond ſea, or 
to lay on land out of any ſhip or bottom (being not 
in leak or wreck) any goods (fiſh taken by ſubjects, 
beſtials and ſalt, excepred) brought from beyond 
ſea by way of merchandize ; but only upon ſuch 
open places or wharfs as his majeſty ſhall aſſign, 
without ſpecial ſufferance from the commiſſioners 
and officers of cuſtoms, upon forfeiture of all ſuch 
26. Sect. 15. No ſhip or goods ſhall be ſeized as 
forfeited for unlawful importation or exportation, or 
for non-payment of cuſtom, but by the perſons ap- 
pointed to manage the cuſtoms, or officers of cul- 
toms, or perſons deputed by warrant from the 
lord treaſurer, or under treaſurer, or by commiſ- 
ſion from his mazeſty under the great or privy ſeal; 
and if any ſeiſure ſhall be made by any other per- 
new for the cauſes aforeſaid, ſuch ſeiſure ſhall be 
void. 


E 8 69. Sect, 


27. Sect. 16. In every ſuit wherein perſons ap- 
pointed for managing the euſtoms, or the officers 
of cuſtoms, or any officers or perſons authoriſed to 
put in execution the act of navigation (See Ships) 


their deputies or ſervants, or any others acting in aid 


of them, ſhall be ſued, it ſhall be lawful for the 


ſaid perſons to plead the general iſſue. 
28. Sect. 17. If any ſeiſor, informer, or officer, 


ſhall not proſecute to effect for the bringing to 
trial and condemnation the ſhips and merchandize b 


the ſeiſed or informed againſt, it ſhall be lawful for 


any of the perſons appointed for managing the 


_ cuſtom, or the officers of cuſtoms, or other perſons 


deputed by them or thereunto authorized by the 
lord-treaſurer, to make ſeiſure of, or inform againſt, 
ſuch merchandize, or bring his action for the ſame 


by way of devenerunt, and they ſhall be adjudged 


in law as the firſt informers and ſeiſofrs. 

29. Sect. 18, No informer ſhall be ſuffered to 
compound under one third of the appraiſed value, 
upon loſs of his office. F 
30. Sect. 19. If any of the king's officers, or 
other perſons deputed and employed about the cuſ- 


toms, fhall take any bribe, or connive at any falſe 
entry, whereby the king ſhall be defrauded of his 


cuſtoms, or goods prohibited to be imported or ex- 
ported, be ſuffered to paſs, the perſons offending 
ſhall forfeit one hundred pounds, and be incapable 
of any office under the king: and the perſon who 


ſhall give ſuch bribe, ſhall forfeit fifty pounds. 


31. Sect. 20. If any perſon, offending as afore- 
ſaid, ſhall reveal his offence in two months to the 


treaſurer, the chancellor, under-treafurer, or barons 


of the Exchequer, he ſhall be 3 
32. Sect. 21. All foreign goods which, by the 


perſons appointed for managing the cuſtoms, and 


the cuſtomer, collector, and comptroller, ſhall be 
permitted to be landed and taken up by bills at ſight 
or ſufferance, ſhall be landed at the moſt N 
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keys where the perſons ſo appointed, cuſtomer, or 
collector, or comptroller, ſhall appoint, and there, or 
in his majeſty's ſlorehouſe, at the election of the of- 
ficers, ſhall be meaſured, weighed, and numbered by 
officers, which ſaid officers ſhall perfect the entry, 
and ſubſcribe their names, and the next day ſhall 
make report of every entry, without reaſonable cauſe, 
or, in default thereof, ſhall forfeit one hundred 
pounds. | Mr” N 

33. Sect. 22. No ſhip or boat employed for car- 
tiage of letters and packets ſhall, (unleſs in caſes 
allowed by the perſons appointed to manage the cuſ- 

toms, or officers) import or export goods, upon pe- 
nalty of one hundred pounds, to be paid by the 
maſter, with the loſs of his place; and all goods that 
ſhall be found on board any ſuch ſhip or boat ſhall 
be forfeited. : OE 

34. Se. 23. No wines (other than Rheniſh) no 
ſpicery, grocery, tobacco, pot-aſhes, pitch, tar, ſalt, 
roſin, deal boards, fir timber, or ohve-ail, ſhall be 
imported into England, Wales, or Berwick, from 

the Netherlands or Germany, upon penalty of the 
loſs of all the faid goods, as allo of the ſhips and 
furniture. . 5 

Repealed as to deal beards and fir timber from Ger- 
many.” 6 Geo. I. c. 15. : 1 

35. Sect. 24. Whereas by the acts of navigation 
an impoſition of five ſhillings per ton 1s laid upon all 
veſſels belonging to the ſubjects of the French king, 
which ſhall come into any port or road of England, 
lreland, Wales, or Berwick, and ſhall there lade or 
unlade any goods, or take in and ſet on ſhore an 
paſſengers; it is enacted, that any ſuch, which ſhall 
either put on ſhore, or put over into any boat, any 
goods or paſſengers without payment of cuſtom and 
tonnage, at any time returning into any harbour of 
England or Ireland, ſhall not only pay the duties 
formerly due, but forfeit ten pounds; and whatſo- 
ever pilot or boat-man, which ſhall bring any goods 

a * from 


ä Cuſtoms. 
from on board ſuch veſſel, ſnall not only be liable 
to pay the duty of tonnage, but forfeit forty 
pounds. . F | | 

36. Sect. 25 Vinegar, perry, rape, cyder, and 
cyder-eager, imported from foreign parts, is hereby 
rated to pay a ſubſidy of tonnage of four pounds ten 


imillings per ton, imported by Engliſh, and fix ſhil- 


lings imported by ſtrangers, according to the rate 
ſet upon French wines, to be collected as by the act 
of tonnage and poundage ; and the ſame are diſ- 
charged of all other ſums heretofore ſet upon thoſe 
commodities by name of poundage ; and in caſe of 
exportation, there ſhall be allowed to the Engliſh- 
man exporter three pounds ten ſhillings per ton, and 
to the alien four pounds fifteen ſhillings per ton, ac- 
cording to the rule of the book of rates. 
37. Sect. 28. All ſuits upon the act of naviga- 
tion may be proſecuted in the Exchequer ; and up- 
on all fuits concerning the importation of goods, if 
the property be claimed by the importer, the onus 
probandi ſhall lie upon the claimer. ; 
28. Sect. 29. In caſe the ſeiſure or information 
ſhall be made upon the act of navigation, the de- 
fendants ſhall, on their requeſt, have a commiſſion 
out of Chancery to examine witneſſes beyond fea, 
and have a competent time allowed for the return 
thereof before trial, and the examination of witneſſes 
ſo returned ſhall be evidence at the trial 1 
39. Sect. 30. No writ of delivery ſhall be grant- 
ed out of the Exchequer for goods ſeized but upon 
ſecurity, and that for goods periſhable only, or where 
the informer ſhall delay trial. 
40. Sett. 31. One moiety of all the forfeitures 
in this act ſhall be to the king, and the other moiety 
to ſuch as ſhall ſeize or ſue for the ſame. 
41. All officers belonging to the admiralty, and 
commanders of ſhips and forts, as alſo all juſtices of 
peace, mayors, ſherifls, bailiffs, conſtables, and head- 
boroughs, and all the kine's officers and _ 
5 | whom 


whom it may concern, ſhall be aſſiſting to the offi- 
cers of cuſtoms and their deputies in the due execu- 
tion of every thing by this act enjoine t. 
442. Sect. 33. All perſons employed in the cuſ- 
toms ſhall take their oatli for the true and faithful 
execution, to the beſt of their knowledge and power, 
of their ſeveral truſts and employments ; and the 
commiſſioners and principal officers in the port- of 
London, and the principal officers in the out-ports, 
or any two of them, are authorized to adminiſter 
ſuch oath, and to cauſe the fame to be regiſtered in 
the cuſtom-houſe. | 1 

43. Sect. 34. If any perſon employed in the cuſ- 
toms ſhall demand or take any other moiety than by 


law is due, or ſhall put any merchant or other per- 


ſon out of his turn without order or approbation 
from the ſuperior officers, or ſhall illegally detain 
the goods of any perſon, or neglect to make repay- 
ments, or ſhall not after notice give and execute his 
warrant, he ſhall be liable to double coſts and da- 
mages. EE. 3) 
44. Sect. 38. Every perſon that ſhall export 
goods from any port of this kingdom, capable of a 
ſhip of two hundred tons upon an ordinary full ſea, 
to any part of the Mediterranean beyond the port of 
Malaga, or import goods from the places aforeſaid 
in any ſhip that hath not two decks, and do carry 
leſs than two pieces of ordnance mounted, with two 
men for each gun, and other ammunition propor- 
tionable, ſhall pay for all merchandizes fo exported 
or imported, one per cent. above the tonnage and 
poundage. FO 3 . 1 

45. Sect. 36. It ſhall be lawful to export fiſh in- 
to any of the ports of the Mediterranean in any 
Engliſh ſhip, provided one moiety of her lading 
be fiſh, and to import merchandize 1n the ſame ſhip 
for that voyage, without paying any other rates than 
accuſtomed. . | 


Ee 3 46. Stat. 
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46. Stat. 26 Car. II. cap. 6. Set. 1. So much 
of the ſtatutes 11 Hen. VII. cap. 14. and 12 Car, II. 
cap. 4. and of the twelfth article of rules in the book 
of rates, and of Charia Mercatoria, and all other ta. 
tutes, as concern any cuſtom upon the native com- 
modizies of this kingdom (except coals), or manu- 
factures wrought in this kingdom, or Berwick, to be 
exported out of this realm, payable by any merchant 
alien, made denizen, or other ſtranger, over and 
above the cuſtom 3 by natural- born ſubjects, 
is repealed. 

5 Every merchant, Jilin or alien, 
ſhall pay for all merchandize, conſiſting of native 
commodities, (except coils) or manufactures wrought 
in England or Berwick, to be carried out by ſuch 
merchant, ſuch cuſtoms only, and no other, than 
merchants born ſubjects, by tat. 12 Car. II. cap. 4. 
pay tor ſuch commodities or manufactures. 
48. Sect. 3. Every merchant, denizen or alien, 
ſhall pay for fiſh caught by Engliſhmen, and export- 
ed in Engliſh ſhipping, whereof the maſter and three 
fourths of the mariners ſhall be Engliſh, ſuch cul- 
toms, and no other, than merchants natives pay for 
the ſame. 

g. Stat. 2 Will. and Mar. ſtat. 2. cap. 4. ſect. 2. 
There ſhall be paid to their majeſties, for merchan- 
dies imported hereafter mentioned, over and above 

the duties already impoted, the impoſt following, 

VIZ, 


I M- 
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I . 
A. 


LUM, the hundred weight, containing one 
hundred and twelve pounds 
Anvils, wrought, the hundred weight, containing 
one hundred and twelve pounds 
Aſhes, called Pot-aſhes, the barrel, containing two 
hundred pounds weight 


O 
E 


Ki. 
Barillia, or Saphora, the hundred weight, contain- | | 


ing one hundred and twelve pounds 
Brimſtone, the hundred weight, containing one hun- 
dred and twelve pounds 


bs 


Candles of tallow, ths Te We weight, containing | 10 

one hundred and twelve pounds : 
a ſmall, the piece 

5 Chimney -backs, f large, the piece 

Cordage, ready wro a the hundred weight, con- 


taining one hundre 


0:0 0:0 
— 
©: 0 


and twelve pounds 5 
D. 


C succus e or juice of Liquorice, 
the pound weight = 

All other Drugs, rated in the kr column 
of rates (regard being had to the rule at 
the end of the Rates of Drugs, in favour 
of a direct importation, &c.) for every 
twenty ullings of their reſpective rates 


Drugs, 


E. 


lumn of rates, for every twenty ſhillings of 0 
rate in column the ſecond 


G. 


C Drinking-glafſes and other glaſs, and all * 
Glaſſes manufactures of glaſs, (except Rheniſh 
and Muſcovia window-glaſs); for every 
twenty ſhillings of the rate or value | 
Ee 4 Grocery 


9 3 0 


Earthen-ware, not particularly rated in the firſt co- ö 


* 
* 
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Currants, the every twenty ſhillings of | | 
| 8 rate, as by 4 and 5 Wil. and Mar, oO © 
. ſe. 10 
8 of the Britiſh plantations, as Gro- 
cery (regard being had to the Rule 
following the Rates on Spice, in fa- > 
vour of a direct importation, &c.) for 
every twenty ſhillings of the rate 
L:quorice, the hundred weight, cont. 
112 pounds 
Liquorice. powder, the hundred weight, 
Grocery- | containing 112 pounds 
wares, 4 the pound | 


CES 7 imported directly from the place | 


— 3 


117 4 


of its growth, in Britiſh built 
8 ſhipping, the two pound 
pping, the pounds, as 
by 8 Geo. I. cap. 15, ſect. 16. 

{ Raiſins, for every twenty ſhillings of their 
| reſpective rates, as by 4 and 5 Wil. and 
| Mar. cap. 5, ſect. 10 
j of all other (forts, rated in the firſt column 
| of rates, except cinnamon, cloves, mace, 
| nutmegs, ſugar and tobacco; for every. 
(20s. of their een, rates 


H. 
Hops, the hundred weight, cont. 112 pounds 1 
I. 


| Tron, anche; or unwrought, or caſt (except buſhel ? 
iron and Bar-iron an wrought, imported from Ire- 
land) imported from any foreign parts in Britiſh- > 
built ſhips, whereof the maſter and three fourths | 
of the mariners, at leaſt, are Britiſh, the ton | | 
In any other ſhips, and not ſo navigated, the ton 1 
But note, that no manufactured Iron, or Iron- ware, par- 
ticularly charged, are liable to this 238. or 338. per ton. 
y 23 Geo. II. cap. 29, Bar- iron made and imported 
from the Britiſh colonies in America into the port of 
London, and regularly imported, &c. is free of duty. 


— 
5 
C3 


Iron flit or hammered. into rods, commonly known 
by the name of Rod-1ron, except imported from $ © 5 © 
Ireland, the hundred weight, cont. 112 pounds 

Iron 1 or hammered, Teſs than three fourths of | 
an inch ſquare; and all other iron- wares manufac- f 9 5:0 


tured, the hundred weight, cont. 112 pounds 
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K. ho 
= 3 8 4. . 
Kettles of iron, the piece 4 | ©” 03 
- Callicoes, and all other Indian Linens (not 
printed, painted, ſtained, or dyed there, o 4 0 


i as by 11 and 12 Wil. III. cap. 10.) for 
every 205, of their rate or value 

| Linen-cloth, of the manufacture of the 
Spaniſh · Netherlands, or of the United- 
Provinces, of the breadth of two ells, or & 3-46 
upwards, and under three ells; for every | - 


o © ona oe 


Linens, } 20s. of the rate 2 
viz. Y of the breadth of three ells, or upwards, ]} 6 
for every 205. of the rate . 4 
| All other Linen (except of the manufac- 
ture of the Spaniſh-Netherlands, or of | 
the United Provinces, not exceeding an | 5 
Engliſh ell, and one eighth, in a breadth; o 9 
and Iriſh Linen, by certificate, &c.); 
| for every 20 8. of their reſpective rates 
> or values Ends | 
8 e 
Manufactures of India or China (except indico, ar- 
rack, and wrought filks, Bengals, and ſtuffs mixed | % 
with ſilk or herba) ; for every twenty ſhillings of 1 0 
their rates or values | | 
Melaſſes from any other place than the Britiſh plan-) 
tations in America, the hundred weight, contain- | o 8 o 
ing 112 pounds 1 | 
ET O. 
| Hempſeed-oil, Rape-oil, and other Sced-o1l, 3 
Oil, $ the ton | E | 
IT the ton | | 4 0 o 
But by 1 Ann. cap. 13, ſect. 20, this duty on Olive- oil 
was repealed after the 3 iſt of July, 1706 
5 P. 
Pans, called Frying-pans, the hundred weight, cont. 3 
112 pounds : | "(-#: 7 
Blue Paper, the rheam ©." 1 
Brown Paper, the we | oO o 
| Demy Paper, the rheam 6:3 
Paper, Painied — the rheam . 89 11 
viz. : 8 | 
] Royal Paper, rated in the firſt column of 5 
chapter the ſecond, the rheam 1 | 
All other Paper, for every 208. of the rate 0 1 
| SE * Plates, 
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ſingle, white or black, the hundred 
Plates, 1 white or black, the hundred 

Harneſs- plates, or Iron-doubles, the piece 
Pots of 1 iron, the piece 


S. 
Seeds, alles Cole-ſeed, Hemp- ſeed, and Rape- ſeed, 
the laſt 
Silk, raw, from China or the Eaſt. Indies; ; for every 
208. of the rate 


By the 22d of Geo. II. cap. 2 fer. 45 Raw-ſilk from 
u 


China is to pay the ſame duties, &c. as Raw-ſilk 


£ "A 
O 4 
9 
0 1 
0 1 
2 

I 


of 


the produce of Italy, whereby 1 it becomes exempted 


from this duty. 
Silks wrought, from any other place than India or 
China, for every 20s. of the rate or value 
Soap, the hundred weight, cont. 112 pounds 


FÞ 


w + op A 


90 10 0 


But by 1 Ann. cap. 13, ſect. 20, was repealed after the 


3 Iſt of July, 1706 | 
Starch, the hundred weight, cont. 112 pounds 
Steel, the hundred weight, cont. 112 pounds 


"T's 


Tallow, the hundred weight, cont, 112 pounds 

Tin, the hundred weight, containing 112 pounds 

Deal-timber,-or other timber boards, wain- 
ſcot, pipe-ſtaves, box-wood, and other 
wood, from any part of Europe, except 
Ireland; for every 205. of the rate or va- 
lue 


Wood, 
VIZ. 


W. 

Wool, called Bever-wool, cut and combed, except 
wool combed in Ruſſia, and impor ted from thence 
in Britiſh ſhips, the pound 

Iron-wire, foreign, of all forts (except 

{| Card-wire, and all other forts of Iron- 
wire ſmaller than the forts commonly 

called or known by the names of Fine, 
fine, and Superfine ; and all wool-cards, 
or any other wares made of Iron-wire) 
the hundred weight, — 112 
pounds 

| Steel-wire, the two pounds 

Braſs, Copper, or Lattin- wire, the hundred 

9 containing 112 pounds 


* 


| of ds the hundred weight, containing 
df"; "lh 112 pounds 
viz. ] of flax, or hemp (except Cable-yarn) for 
: every 208. of the rate 


Wire, 4 


O — 
wr O 


* 
je 
3 


To 


tot 


50. Sect. 53. Where any duties hereby granted 
are to be levied according to the value, the value 
ſhall be taken according to the book of rates, if ſuch 
goods are there rated; if not, the value ſhall be ta- 
ken by the importer's oath; the duties hereby im- 
poſed not to be reckoned into the value. 

51, Set. 54. For all additional duties hereby 
impoſed, the importer giving ſecurity ſhall have 
twelve months time (where the ſame is not other- 
wiſe limited) for payment by four quarterly pay- 


ments; or upon preſent payment ſhall have ten per 


cent. abated him; and if ſuch goods be again ex- 


ported within a twelve-month, the additional duty 


| ſhall be repaid, or the ſecurity vacated. 
Enlarged to three years by 7 Geo. I. cap. 21. 


52. Sect. 56. The duties hereby impoſed ſhall 5 
be collected as by ſtat. 12 Car. II. cap. 4. and the 


rules and orders thereunto annexed. | 
Continued and made perpetual by g Ann. cap. 21. and 
3 Geo. I. cap. 9, and part of the South Sea fund. 

53. Stat 2 Will. and Mar. ſtar. 2. cap. 10. ſect. 


20. During the continuance of the a&t 2 Will, and 


Mar. ſtat. 2. cap. 4. (made perpetual by g Ann. cap. 
21. and 3 Ges. I. cap. 9.) there ſhall be continued in 


London an office for receipt of all money payable 


by that act, in which office all monies ariſing by the 
fame in the port of London, the out-ports, or elſe- 
where, ſhall be paid to the receiver-general of the 
cuſtoms, who is to keep the ſame apart; and the 
 comptroller-general is to keep diſtinct accounts of 
the ſame, to which all perſons concerned ſhall have 
acceſs without fee, And the receiver-general is to 
pay the ſame into the exchequer weekly, apart from 


other duties. And if he neglect to pay, or miſapply 
the ſame, he ſhall forfeit his office, and be incapable _ 


of any place of truſt, and pay the value of the ſum 
miſapplied to any perſon who will ſue for the 
ſame. 8 


54. Stat. 


| 
| 
| 
| 
| 
| 
| 
| 


| 
| 


| Anchovies, the little barrel, not exceeding 16 pounds 
of fiſh, for every 205. of the rate | 


Books, unbound, the hundred weight, containing : 


Boultel-reins, for every 208. of the rate 


Brandy, ſtrong waters, or ſpirits above poet, called : 


Buttons of hair, for every 205. of the rate 
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54. Stat. 4 Will. and Mar. cap. 5. ſe. 2. There 
ſhall be paid to their majeſties for merchandizes 


| hereafter mentioned imported, over and above all 
duties already pay able, the additional impoſts fol- 


lowing, VIZ. 


INF O0RTT 35 


A. | 
6 
MBER- BEADS, for every 20s. of the | 
| rate 3 ; fy BAY 
 Amber-oil, or Oil of Amber, for every 28 8. of the | 
rate, but regard to be had to the Rule at the end 
of the Rates on Drugs, in favour of a direct im- TY 
portation, &c. 
Amber, rough, for every 208. of che rate <0 


Aſhes, called Wood, Weed, or Soap-aſhes, the laſt © o 6 © 
. 

Bacon, the 8 as by 5 and 6 wil. and Mar. | 

cap. 2, ſect. 4. 

Barbers Aprons and Checks, the piece 

Battery, Baſh-rones, or Kettles, the hundred weight, 


containing 112 pounds 
Black, called Lamp-black, for every 20s. of the rate 


112 pounds 


Bracelets, or Necklaces, of glaſs, the 2 | 
Brandy, Aqua-vitz, or ſtrong waters, fingle, the gallon. 


— > 8 SS + +> on © O 


Double-brandy, the gallon 
Braſs, wrought, ior every 208. of the rate | 
Briſtles, dreſſed and undreſſed, for every 20s. of the } 
rate 
Buckrams, for every 208, of the rate | 


9.0. 0:0:000-0.0. O >» 


O © n ob co 


6. 


Calve-ſkins, for every 20 8. of the rate 0-10 


Ca:es, called Rattans, the thouſand 0-4-0 
| be Canes, 
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| L + „ . 
Canes, called Walking-canes, the thouſand 1708, ro 
Carpets of all ſorts, for every 20s. of the rate or value o 1 0 
Catlings and Luteſtrings, the groce o 1 6 
Coals of Scotland, for every 205. of the rate 0 1 © 


But by act of union, 5 Ann. cap. 8. ſubject to the 

Coal duties only. | 
Coppers, called Roſe, Brick, Copper-coin, and all 

caſt copper, the hundred weight, containing 112 C0 7 
pounds 

Copper, part wrought, as plates, bars, rods, or 
kaiſed, the hundred oh cont. 112 pounds 

Copper, fully wrought, + e hundred weight, cont. 
112 pounds 125 
Coral- beads, for every 205. of the rate | 1 
Coral, poliſhed, for every 20 8. of the rate 0 

But regard to be had to the Rule at the end of the 
Rates of Drugs, in favour of a dire& importation, &c. 

Cotton, viz. manufactures of Cotton only, except 5 | 

4 


.Q 


— 
5 
o a & 


Dimity not brought from Eaſt-India or China; for 
every 208. of their rates or values ö | 
Cowries, for every 208. of their rate 0 3 0⸗ 


D. 


Diamonds, Pearls, Rubies, Emeralds, and all other * 
jewels and precious ſtones ; for every hd. pounds 
value, upon the oath of the importer, in lieu of all > 1 o © 
former . ; viz, Old Subſidy, Petty Cuſtom, | 
and one per cent. = ONE 

But by 6 Geo. II. cap. 7, ſect. 1, Free 

Dornix, except of or from any of the French King's . 
dominions, for every 208. of the rate 0 md ed 

Dying wood, of all forts, except Red- wood from Gui-) 

nea, Drugs, and S for every 2 20s. ofthe } © 1 0 
rate 

But by 8 Geo. I. cap. 15, ſect. 10, Brazil- 5 
wood, Brazilletto-wood, Fu "I Vicorago-wood, Free 
and Sapan-wood, may be imported | 


a for every 20 8. of the rate o 2 0 
F lannel, the ed | *S-- = £ 
Flax, rough, for every 20s. of the rate | oO 1 © 

But by 4 Geo. II. cap. 27, ſect. 1, Free 


— r _ . a — — 


Hemp, roxy for every 205. . of the rate 


| Litmus, for every 205. of the rate 
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| Flax, dreſſed or wrought, for every 208. of the rate 


vitæ, and Spirits; Salt, Wine, and 1 for 
every 205. of the rate or value 

French Wines, the ton 

Frize, the two yards 

Furs of all ſorts, for every 208. of their rate or value 


French goods, except Brandy, Strong-water, Aqua- 


. 


Goat's- hair, called Carmenia-wool, the pound 

Goat's-hair, of any other ſort, the pound 

Gold and Silver Thread and Wire, counterfeit, for 
every 208. of the rate 5 * 


O0 0 


Buff-hides, the hide | 
Hides, Loſh-hides, the hide 3 
? } of all other ſorts, dreſſed and undreſſed, for 
every 20 8. of cheir rates fr 


* 


| Inkle, unwrought, for every 20 8. of their rate 8 


But, by the 24th of Geo. II. cap. 46, this, and all 


other duties then payable on unwrought Incle, were 
taken off. 


Indico 12 the Britiſh plantations, the pound o 


of foreign plantations, the pound 0 


But by 8 Geo. I. cap. 15, ſect. 10, | 
Iron, Iron pots, kettles, backs for chimneys, fryin 

pans, anvils, wrought, white and black plates, zing 

and double; and all other Iron wares from Ireland, 
except Bar-iron unwrought, and Iron ſlit or hammered 
into rods; the fame reſpective duties that are charged 

thereon from any foreign parts, for the Impoſt, 1690. 
See 2 W. and M. Seſ. 2, e 4 ; 


L. 


Latten, called Shaven-Ltten Wan and Round 
Bottoms; for every 208. of the rate 

Leather of all ſorts, for every 208. of the rate or value o 

Lemon-juice, for every 208, of the rate 

Lime-Juice, for every 205. of the rate 


0 


0 0 0 


0 000 


py WW boy 
oO 000 


O0 0 0 0 © 
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M. | 
| | 33 1 
Madder of all ſorts, for every 20 8. of their rates IS, 2446 
But, by 8 Geo. I. cap. 15, ſect. 10, Litmus and 155 
Madder are ree 


Mettal, prepared for battery, the hundred weight, | | 
4 112 pounds | 2 9 


O. 


Orchal, for every 20 8. of the rate oO 1 0 
Hut wa 8 Geo. I. cap. 15, ſect. 10, | Free 
Pantiles, the thoaſind 5 o 8 o 
Pintadoes, or Callico Cup- board Cloths, not from W 
Eaſt-India or China; for every 208. of the rate ! 5 
Pitch, not of the product of the Britiſh plantations, i IP 


for every 205. of the rate * 
Plates of ſilver, of all ſorts, gilt or ungilt, for every f 


208. of the rate N 
| * Mi 
Rice, for every 208. "of the rate o 1 0 


Roſin, of all ſorts (except French) not of the product 


of the Britiſh plantations, for every 208. of the rate mW. 
8. 

Salt, except for curing fiſh, the wey 8 0 
Silk, Ferret, or Floret, for every 208. of the rate © 0 6 
Silk, thrown, of all ſorts, in the gum ; for every | 

20s. of the rate 3 
Silk, called Alamodes and Laſtrings, for every 208. 
of the rate 3 3 2 
Silk, wrought, except Alamodes and Luſtrings, and ? 

Faſt-Indian Silks; for every pound weight 3 


Skins of all ſorts, for every 20s, of the 1 rate or value o 1 0 
T. 


Tapeſtry, except of or Gom any of the F rench king's 
.dominions ; for every 20 8. of the rate 
Tar, not of the product of the Britiſh plantations, 
for every 20s. of the rate 
Thread, outnal, the dozen pounds 
Ticks and Tickings, for every 205. of the rate | 
Tow, for reery 205. of the rate 


000 o 
- => 0 
000 W © 


W. 


o 
—— Ae arr et 


— —— 
— —— — 


— — n UU ·˙ 


2... ——— —— . — —— ＋— »— . —r ̃— . , ]7§—§‚—»h amore 
. 
c 


Wire, of latten, braſs, or copper, the hundred wit. ! 


400 Cuſtoms. 


W. 


"HE Ny | 7. , 
Wax, called Bee's-wax, for every 205. of the rate 


SS © 


I 
6 


; 
containing 112 pounds ET Te 
All goods, not particularly rated in the firſt column 

of Rates, for every 208. of their reſpective values | 
upon oath, or of their prices at the candle, except > © x 0 


mum, and ſuch goods as are before particularly 
charged to this duty, or impoſt, 1690 


56. Se. 4. The rates hereby impoſed, to be 
raiſed (except where it is otherwiſe directed) accord- 
ing to the act of tonnage and poundage, and other 
laws relating to the cuſtoms. 

66. Sect. 5. The duties upon ſingle and double 
brandy ſhall be levied according to an act 12 Car. 
II. cap. 24, or any other law relating to the exciſe. 

57. Sect. 6. The importers giving ſecurity at 


the Cuſtom-houſe, ſhall have twelve months time for 
paying the additional duties hereby impoſed, by four 


quarterly payments, and for ready money ſhall have 
ten per cent. abated ; and if ſuch goods be again ex- 
ported within twelve months, the duty ſhall be re- 

paid, or the ſecurity vacated, brandy excepted. 

Enlarged to three years by 7 Geo. I. cap. 21. 

58, Sect. 7. The duties hereby charged upon 
amber beads, amber rough, coral beads, and 
poliſhed coral and couries, ſhall be repaid to 
to the merchant exporting the ſame within three 


years. 


59. Sect. 8. No brandy ſhall be imported in any 
veſſel not containing ſixty gallons at leaſt, on pain 
of forfeiting the ſame, or the value, one half to their 
majeſties, and the other half to the informer. 

60. Sect. 9. The officers concerned in levying 
the duties ariſing by this act ſhall keep a ſeparate 


account thereof, and pay the ſame in ſpecie into the 


- Exchequer 
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Exchequer weekly, and upon neglect or refuſal, ſhall 
forfeit their places. | 

61. Sect. 10. During the continuance of the act 
2 Will. and Mar. cap. 4. the ſun of five pounds only 
ſhall be paid for every hundred pounds value of rai- 
ſins, above the rates thereon charged in the book of 
rates, and fifty ſhillings for every hundred pounds va- 
lue of currants above the rates in the book of rates. 
62. Sect. 11. No piece of callico imported du- 
ring the continuance of the laſt recited act, of the 
breadth of one yard and a quarter, or under, ſhall 
exceed in length ten yards; and no pieces above 
that breadth ſhall exceed ſix yards; and pieces ex- 
ceeding thoſe lengths ſhall be rated according to the 
length of ten yards and ſix yards for each piece, and 
pay in that proportion, according to the ſum rated in 
the book of rates, and the ſubſidy and additional 
duty ſhall be collected and paid according to that 
admeaſurement. EDT : 
63. Sect. 12. Linen of Pruſſia, Polonia, or any 
part of the eaſt country (except Ruſſia) above the 
breadth of three quarters and half a quarter of a 
yard, ſhall pay as broad Germany linen; and whi- 
ted Hinderlands from the ſame countries under that 
breadth ſhall pay as narrow eaſt country linen. 
64. Sect. 14. No foreign alamodes and lul- 
trings ſhall be imported, but upon notice firſt given 
to the commiſſioners of the cuſtoms, of the quality 
and quantity, marks, numbers, and package thereor, 
with the name of the ſhip and matter, and the place 
where they intended to import the fame, and taking 
a licence from the commiſſioners for the lading and 
importing thereof, which licence ſhall be granted 
without fee. The ſaid goods imported without 
ſuch notice and licence, ſhall be forfeited, one moie- 
ty to their majeſties, and the other moiety to him 
that will ſeize or ſue for the ſame. _ 
65. Sect. 15. Officers of the cuſtoms for paſſing 
any debenture for repayment of the duties to 1 
ö Pal 
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aid back on exportation, according to this or any 
other act, ſhall only receive ſuch fees as were pay- 
able for debentures for the repayment of the half- 


ſubſidy, according to the book of rates, and no more; 


nor ſhall any fee be taken for any oath to be admi- 
niſtred at the Cuſtom-houſe upon this act. 
66. Sect. 18. Officers concerned in levying the 
duties ariſing by this act, ſhall keep a ſeparate ac- 
count thereof, and pay the fame in ſpecie into the 
Exchequer every Wedneſday, Sc. and upon neg- 
lect or refuſal, ſhall incur the penalties, Sc. that 
other officers of the Exchequer after mentioned ſhall 
be liable to, which monies ſhall be applied to the 
uſes mentioned in this att. 
67. Sect. 23. If any officer of the revenue mil- 
apply the money, he ſhall forfeit his office, and be 
incapable to hold any office. 

68, Sect. 25. Commiſſioners and patent ate, : 
their deputies, clerks, and ſervants, who ſhall have 
any employment about the cuſtoms, ſhall, at their 
_ admiſſion, take their oaths for the true execution, 
to the beſt of their knowledge and power, of their 
| ſeveral truſts and employments, and that they will 
take no reward or gratuity but their reſpective ſala- 
ries, and what ſhall be allowed them by the crown, 
or the regular fees eſtabliſhed by law, for any fer- | 
vice to be done in the execution of their employ- 
ments. 
Continued and made perpetual Ly Ann. cap. 21. 

3 Geo. I. cap. 9. and part 4 the South-Sea 
fund. 

69. Stat. 4 and g Will. and Mar. cap. 15. ſe. 
13. None ſhall be admitted to ſwear to a deben- 
ture for any duties to be drawn back upon re-ex- 
portation, but he who is the true exporter, as being 
either intereſted in the goods, or employed by 
commiſſion. 

70. Sect. 14. All perſons who by way of inſu- 
rance, or otherwiſe, ſhall undertake to deliver any 

goods 
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goods imported from beyond ſea, without paying 
the duties payable for the fame, or any prohibited 
goods, or ſhall deliver the ſame as aforeſaid, know- 
ing thereof, and all their abettors, ſhall forfeit five 
hundred pounds above the forfeitures to which they 
are already liable. | 5 
71. Sect. 15. All who ſhall agree to pay any 
money for the inſuring or conveying any goods im- 
ported, without paying the duties, or any prohibited 
goods, of ſhall receive ſuch prohibited goods, or 
ſuch other goods before the duties are paid, know- 
ing thereof, ſhall alſo forfeit five hundred pounds, 
the one moiety of the ſaid forfeitures to their ma- 
jeſties, and the other to the informer. EG 

72. Se. 16. If the inſurer be the diſcoverer, 
he ſhall not only keep the inſurance money given 
him, and be diſcharged of the penalties to which he 
is liable, but ſhall have one half of the penalties im- 
poſed upon the parties making ſuch inſurance, or 
receiving the goods; and in caſe no diſcovery be 
made by the inſurer, and the party inſured ſhall 
make any diſcovery thereof, he {hall recover back 
his premium, and have one moiety of the forfei- 


tures impoſed upon the inſurer, and be diſcharged 


of thoſe impoſed upon himſelf. 3 
73. Sect. 17. The ſaid penalties and forfeitures 
ſhall be recoverable according to the courſe of the 
court of Exchequer. : 
74. Sect. 18. No penalty hereby inflicted ſhall 
be recoverable, unleſs proſecuted within twelve 
months after the fact committed. 5 
75. Sect. 19. All duties that ſhall accrue to 
their majeſties at the Cuſtom-houſe for prize goods, 
ſhall be applied to the credit of the act 4 and 3 
Mill. and Mar. cap. g. of the additional impoſts. 
76. Stat. 6 Will. and Mar. cap. 1. jeff. 5, Two 
commiſſioners of the cuſtoms, firſt named in com- 
miſſion, ſhall be ſworn before the chancellor, or 
chief baron of the Exchequer, or maſter of the rolls, 
„ for 
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for the true and faithful execution of f their truſte, 
and that they will not receive any reward or gratui- 
ty, other than their reſpective ſalaries, or the regu- 
lar fees eſtabliſhed by law. And all the other com- 
miſſioners, and other officers in the cuſtoms in Lon- 
don, fhall, at their reſpective admiſſions, take the 
ſaid oaths before any two commiſſioners of the. cuſ- 
toms, And officers of the cuſtoms in the out. ports, 
or elſewhere, ſhall take the ſaid oath before two juſ- 
tices of peace; and when any new commiſſion ſhall 


be granted for the cuſtoms, the ſaid oath ſhall be 


taken by the new commiſſioners. And if any of the 
commiſſioners or officers ſhall negle& or refuſe to 


take the ſaid oath, every ſuch perſon ſhall forfeit 


his office. x. 


Sect. 6. The perſons adminiſtring the fad 
Geil ſhall certify the ſame to the next quarter el 8 
ſions to be recorded. 

78. Stat. 7 and 8 Will. III. ap Io. ſe. 12. No 
Debentures ſhall be allowed tor any goods exported, 
but ſuch only as ſhall, according to the ſecond rule 
| annexed to the book of rates, be ſhipped for tranſ- 
portation, and the ſhipping teſtified by the ſearcher 
and under-ſearcher in the port of London, or the 
ſearcher of any of the out- ports. 

79. Sect. 13. Two ſhillings only mall be paid 125 
for every tun of lapis calaminaris exported, over and 
above the rates charged by the book of rates. 

Re. enabled 8 and 9 Will. III. cap. 10. fect. 9. an 

1 Ann. ſtat. 1, cap. 13. ſect. 9. 

80. Sect. 16. Linen 5 called Borelaps, not 
1 28 inches and a half in breadth, nor 
twelve pence an Engliſh ell in value, ball! be entered 
ad valorem. 

81. Stat. 7 and 8 Will. III. c. 10. ſe. 2. 
There ſhall be paid to his majeſty, over and above 


what 1s already impoſed, oy turther rates and duties 
following, VIZ, 


$2, Sect. 
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82. Secd. 3, For every ton of French wine im- 
Dorted for twenty-one years, twenty-five pounds. 

3. Seck. 5. Every ton of French vinegar, fif- 
teen pounds. 

84. Se&. 6. For all other goods of the product 


or manufacture of F rance, twenty-five pounds * 


cent. ad valorem 


85. Sect. 7. To be collected as by 12 Car. II. cap. 


4. or any other laws relating to the cuſtoms. _ 
Made perpetual by 1 Geo. I. Cap. 12. and part of 
the Aggregate fund. 

86. Stat. 8 and 9. Will. Ul. cap. 36. 2 2. It 
ſnall be lawful for any perſon to ſue for the penalty 

of five hundred pounds in ſtat 4 and 5 Will. and 

Mar. cap. 15. par. 162, 163, in any of his majeſty's 

courts of record at Weſtminſter. 


87. Stat q and 10 Will. III. cap. 23, feli. 1. Orer 
and above all ſubſidies of tonnage and poundage, and 
all additional impoſitions already payable, there ſhall 
be paid to his majeſty one other new ſubſidy, called 


tonnage, for all wines which, during his majeſty's 
life, ſhall be imported, viz. 

88. Sect. 2. Ot every ton of French vine that 
ſhall come into the port of London by way of mer- 
chandize by natural-born ſubjects, four pounds ten 
ſhillings, and by aliens ſix pounds. Every ton of 
like wine brought into any other port by natural- 
born ſubjects, three pounds, and * aliens, four 
pounds ten ſhillings. 

9. Sec. 3. Reer butt or pipe of Muſcadels, 
Malmſies, Cares, Tents, Alicants, Baſtards, Sacks, 
Canar es, Malagas, Madeiras, and other ſweet wines 
of the growth of the Levant, Spain, or Portugal, 
brought into the port of London by natural-born 
| ſubjects, forty-five ſhillings, and by aliens, three 
pounds. And every pipe of the like wine brought 
into any other port by natural-born ſubjects, thirty 
8 and by ſtrangers forty-five ſhillings. 


Ff 3 9. Sec. 
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90. Sect. 4. Every aum of Rheniſh wine, or of 
the growth of Germany, brought into this realm by 
natural - born ſubjects, twenty ſhillings ; 5 and by aliens 
twenty-five ſhillings. . And ſuch wines landed in 
any out-ports, and afterwards brought to London b. 
certificate, fhail pay ſo much more ſubſidy by this 
act, as they paid ſhort of the duty due in the port of 
London. And one further new ſabfidy called poun- 
dave, viz. of all goods brought into this realm by 
way ot merchandize, twelve Pence in the pound of 
the value of the goods in the book of rates. And 
if any of the goods ſo imported ſhall not be particu- 
larly rated in the book of rates, the new ſubſidy 
ſhall be levied according io the value of ſuch goods, 
upon oath of the merchant. Except out of this ſub- 
ſidy all wines before hmited to pay ronnage ; and all 
fiſh, Engliſh taken, and brought by Engliſh bot- 
toms into this reaim, and all treſh iſh and beſtial, 
and all other gooas, which in the book of rates are 
cuſtom free, and all goods uſed in dying. 
91. Sect. 5. All drugs chargeable by this act, 
imported directly from the place of their growth in 
_ Engliſh-built ſhipping, ſhall pay only one third part 
of what is charged tliereupon in the book of rates; 
and all ſpicery, except pepper, imported directly 
from the place of iis growth in Engliſh built ſhip- 
ping, ſhall pay, by this act, but one third part of 
what is charged in the book of rates. And this act 
ſhall not charge linen imported with the additional 
duty of one motety of the rate mentioned in the 
book of rates. And all foreign wrought blks ex- 
ported within one year from the importation, ſhall 
have two thirds of the rate hereby charged repaid at 
the Cuſtom-houſe- And this act ſhall not charge 
wrought ſilks imported with the additional duty of 
one moiety mentioned in the book of rates; or to- 
bacco of the Engliſh plantations, with the additional 
duty of one penny per pound, over and above the 
ſubſidy in the book of rates z or wines of France, 
| Germany, 


Cuſtoms, 5 407 


Germany, Portugal, or Madeira, with the additional 
duty of three pounds per ton; or any other wines, 
with the additional duty of four pounds per ton, 
mentioned in the former acts or book of rates. And 
for all tobacco of the Engliſh plantations, exported 
within one year after importation, the further ſubſi- 
| dy of one penny per pound, hereby granted, ſhall be 
repaid at the Cuſtom-houſe. 
92. Sect 6. Out of the ſubſidies of tonnage and 
poundage by this act granted, there ſhall be the 
like allowances as are preſcribed by the former a& 
or book of rates, or the rules thereunto annexed. 
93. Sect. 7. The ſubſidies of tonnage and 
poundage hereby granted, ſhall be collected by the 
officers of the cuſtoms, under the management of 
the commiſſioners of the cuſtoms, and ſhall be paid 


into the Exchequer ; and all the clauſes in the ſaid 


former act of tonnage and poundage, or in the book 
.of rates, or the rules thereunto annexed, or in any 
other law in force, touching the ſaid ſubſidy of ton- 
nage and poundage, ſhall be put in execution for an- 
ſwering the ſubſidy by this act granted. 
94. Sect. 8. The whole further ſubſidy laid by 
this act upon all ſugars imported from the Engliſh 
plantations in America thall be paid back at ex- | 
Portation. 
95. Sect. 9. For every hundred weight of 
brown and Muſcovado ſugars refined in England, 
_ exported out of this kingdom during the continu- 
ance of this act, there ſhall be repaid at the Cuſtom- 
houſe to the exporter, within a month after demand, 
three ſhillings, oath being made by the refiner, that 
the ſugar was produced from brown and Muſcovado 
ſugar, charged by this act, and, as he believes, im- 
ported from his majeſty's plantations in America, 
and the duties paid at importation, and duly ex- 
ported; the ſearcher alſo certifying tne Abipping, 
and all other requiſites performed. 


F-F-4: 96. Sea. 
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96. Sect. 10. For the further ſubſidy hereby 
granted upon tobacco of the Engliſh plantations in 
America, the merchant, giving ſecurity, ihall have 
three months from the importation to pay the ſame, 
with a diſcount after ten pounds per cent. per annum, 
for prompt payment. 5 
Sect. 11. Ginger of the Engliſh plantations 
in the Weſt Indies, valued by the book of rates at 
ſixteen pence per pound, ſhall pay for the ſaid for- 
mer ſubſidy one ſhilling, and for the ſubſidy by 
this act one ſhilling for every hundred weight, and 
no more „% oa. | 
98. Sect. 13. Where any the foreign goods by 
this act charged (except foreign wrougnt filks, to- 
bacco, ſugars, and refined ſugars, touching which 
other proviſions are hereby made) ſhall be again ex- 
Ported within a twelve- month, | Znlarged to three 
 yeers by 7 Geo. I. cap. 21. ſect. 10.] and proof be 
made by certificate from the proper officer of the en- 
try, and payment of the ſubſidy hereby granted, 
with the oath of the merchant importing and ex- 
porting the ſame, affirming the truth thereof, and 
all other requiſites performed, touching re-payment 
of the half- ſubſidy by the former act; the whole 
ſubſidy paid upon this act ſhall be repaid within one 
month after demand, or the ſecurity vacated, as to 
ſo much as ſhall be exported; and as to foreign 
wrought ſilks, tobacco, ſugars, and refined ſugars, 
no draw-back upon this act ſhall be made, unleſs re- 
_ exported within the times hereby limited for other 
goods, and that like proof be made, and other re- 
quiſites performed for the ſaid ſilks, Sc. as for other 
goods re-exported ; and upon ſuch exportation of 
foreign wrought ſilks, and proof made, and other 
requilites performed, not only the two thirds of the 
ſubſidies by this act directed to be paid for ſuch ſilks, 
but alfo the remaining one third of the ſame ſubſidy 
ſhall be entirely repaid at the Cuſtom-houſe. 


Con- 
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Continued by 1 Geo. II. ſtat. I. cap. 1. ſect. 2. du- 
ring his mojeſty's life, for the 1 of the ctvil 

government. 

99. Stat. 1 Ann. ſtat. 1. cap. 26. feel. 1. No 
cocquet, or bond, ſhall be 0 from any maſter? 
of any hoy or veſſel carrying corn, meal, and other 
goods (for which no other duty is payable upon ex- 
| portation, and which may be lawfully exported) be- 
tween London-bridge and a ſuppoſed line leading 
from the North-Foreland to the point called the 
Naes ; but the ſame goods may be conveyed by 
tranſires or let-paſs, for which tranſire there ſhall be 
paid three ſhillings and five pence only, to be diſtri- 
buted among the officers of the cuſtoms, as where 
bonds and cocquets are taken for goods carried 
coaſt wiſe. 

100. Sect. 2. One willing and eight pence half. 
penny ſhall be diſtributed among the aid officers in 
lieu of their fees, where the quantity of corn exceeds 
not fifty e and hops fifty bags, in 3 
„„ 

101. Sec. 3. Where upon carrying goods Aiden 
ort to port bonds are given, to return certificates 


of landing or diſcharging the ſaid goods, the officer 


tranſmitting the bonds to the Exchequer, ſhall in- 


dorſe the ſubſtance of the certificates on ſuch bonds 
under penalty of treble damages, belides coſts, to 
be recovered in any court of record by the party 
grieved. 

102. Sect. 4. Nothing in this act ſhall take 
away any duty or toll from the city of London. 

103. Sect. 5. Saving the right and privilege of 
the ports of Sandwich and Ipſwich, and their mem- 
bers, and of the cuſtomers, comptrollers, and ſearch- 
ers of the ports of Sandwich and Ipſwich, and creeks 
and havens to them belonging, in all things other 

than thoſe herein provided for. 
log. Stat. 2 Ann. cap. g. fed. 1. Over and above 
che ſubſidies of we and poundage granted by 
; 9 Will. 
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9 Will. III. cap. 23. and all other duties, there ſhall 


be paid to her majeſty for tonnage, for all wines im- 
ported during three years, one third part of the dy- 


ties impoſed by the ſaid act, 9 Will. III. cap. 23, and 


poundage of all goods imported by way of merchan- 
dize, viz. one third of the duties impoſed by the 
ſame act, except ſuch goods as therein are ex- 
cepted. e 0 

105. Sea. 2. Where, by the ſaid act, draw- 
backs or abatements are to be made, the fame ſhall 
be made of the duties hereby granted, which duties 
| ſhall be raiſed as by the ſaid act is preſcribed. 
106. Set. 3. For every hundred weight of Eng- 
liſh refined ſugar exported, there ſhall be repaid to 
the exporter, one month after demand, one ſhilling 
(above the three ſhillings payable by the ſaid act) 
oath being made, that it was produced of Muſcovado 
ſugar hereby charged, imported from the planta- 
tions, and duty paid, Sc. as in paragraph 95,  _ 
107. Sect. 4. The Cuſtom-houſe officers ſhall 
not take any fee for any thing relating only to the 


tonnage and poundage hereby granted, on penalty 


of forty pounds, one third to her majeſty, and two 
thirds and cofts to the party grieved. | 
108. Sect. 14. In all caſes where the oath of 
merchants importing and exporting is required, to 
obtain a draw-back or allowance for foreign goods 
exported, the oath of the agent or huſband of any 
company trading by a joint ſtock, and the oath of a 
known ſervant of a merchant, employed in the mak- 
ing his entries, and paying his cuſtom, ſhall be ſuf- 
_ ficient. | . . 
EKRe- granted 4 and 5 Ann. cap. 6. for ninety-eight 
years, and made perpetual by 1 Geo. I. cap. 12. 
3 Geo. I. cap. 8. and 5 Geo, I. cap. 3. and part 
of the aggregate fund. 

109. Stat. 3 and 4 Ann. cap. 5. ſect. 1. Above 
all other duties there ſhall be paid to her majeſty 
one ſubſidy called tonnage upon all wines, which, 

3 during 


5 
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during four years, ſhall be imported, viz. two third 
parts of the duties by ſtat. 9 Will. III. cap. 23. 
granted, and one other ſubſidy called poundage of 
all goods imported during the faid term by way of 

merchandize, viz. two third parts of ſuch duties as 
by the ſaid act 9 Will. TH. cap. 23. were granted, 
except tobacco and currants imported in Engliſh- 
built ſhipping, and navigated according to law, and 
ſuch goods as by the ſaid act are exempted. 

110. Sect. 2. Where any draw-backs or abate- 

ments are to be made of the ſaid duties, there ſhall 
be proportionable draw-backs made of the duties by 
this act granted; and theſe ſubſidies ſhall be collect- 
ed as by the ſaid act of new ſubſidy 9 Will. III. 
cap. 23. = | 8 
| Sect. 3. The officers of the cuſtoms, their 
clerks or ſubſtitutes, ſhall not take or demand any 
fee for any thing to be done in relation only to the 
ſubſidies herein granted, on pain of forty pounds, 
| one third to her majeſty, and the other two thirds, 
(beſides coſts) to the party grieved. _ 

Made perpetual by 7 Ann. cap. 7. 1 Geo. I. cap. 

12. 3 Geo. I. cap. 8. and g Geo. I. cap. 3. and 

| part of the aggregate fund. ; 

112. Stat. 4 Ann. cap. 6. ſect. 3. The exception 
in the act 3 Ann. cap. 5. par. 109, whereby currants 
imported in Engliſh-built ſhipping, navigated ac- 
cording to law, are exempted from the duties there- 
by granted, ſhall be extended to all ſuch currants as 
ſhall be imported in ſhips belonging to the ſubjects 
of the republic of Venice. 8 

T his clauſe is declared to be perpetual by 8 Ann. 

Cap. 13. . C1: N N 

113. Stat. 8 Ann. cap. 7. ſe. 63. Every perſon 
upon entry of any claim in the court where prohi- 
bited and uncuſtomed goods are proſecuted, ſhall 
give ſecurity, in the penalty of thirty pounds, to 

anſwer coſts; and in default of giving ſecurity wich- 
js 4, in 


+ 
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in the time limited by the courſe of the court, ſuch 
goods ſhall be recovered. | 
114. Stat. 8 Ann. cap. 13. ſe. 16. In caſe any 
foreign goods ſpecified in any certificate, whereon 
any draw-back is to be made, or any debenture is to 
be made forth for ſuch draw- back, ſhall not be re- 
ally exported (the danger of the ſeas and enemies ex- 
cepted) or ſhall be landed again in Great Britain, 
(unleſs in caſe of diſtreſs to fave the goods from pe- 
riſhing, which ſhall be preſently made known to the 
perſons appointed to manage the cuſtoms, or princi- 
pal officers of the port) all ſuch certificate goods 
thall be forfcited, and the perſons who ſhall caule the 
Tame to be re-landed, or be concerned in unſhipping 
the ſame, or to whoſe hands the fame ſhall Know. 
ingly come, or with whoſe privity the ſame ſhall be 
re-landed, ſhall forfeit double the amount of the 
draw-back, tcgether with the veſſels, boats, horſes, 
cattle, and carriages made uſe of in landing or re- 


moving the. ſame one motety to her majeſty, and 


the other to them that ſhall inform, ſeize or ſue for 
the ſame, in any court of record at Weſtminſter, or 
in the Exchequer in Scotland, within five years after | 
the offence committed. 

116. Set. 17. If any oflicer of the cuſtoms fhall 
connive or aſſiſt in any fraud relating to ſuch certifi- 
_ cate goods, ſuch officer (over and above other penal- 
ties) ſhall forfeit his office, and be incapable of ſerv- 
Ing her majeſty, and ſuffer ſix months impriſonment; 
and if any maſter or other perſon belonging to any 
ſhip ſhall aſſiſt in or connive at the fraudulent landing 
ſuch certificate goods, he ſhall (over and above all 
penalties) ſuffer impriſonment fix months. 

116. Sect. 19. The maſter of every ſhip carrying 
certificate goods to Ireland, ſhall take from the col- 
lector in Great Britain a duplicate of his content un- 
der the hand and ſeal of the collector and comp- 
trol'er (which they are required to deliver without 


fee) and ſuch maſter ſhall deliver ſuch duplicate 2 
3 
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the officers of the cuſtoms in Ireland, before he be 
permitted to land fuch goods. IRS 

117. Sect. 24. As to ſecurities taken upon ex- 
portation of wrought ſilks and other commodities 
mentioned in ftat. 11 Will. III. cap. 10. (Concern- 
ing India goods) in caſe there be no proſecution in 
three years, or judgment be not obtained in two 
years, the ſame ſhall be void, in like manner as the 
plantation bonds. 3 „ 

118. Sect. 25. If any officer of the revenue, 
having the cuſtody of any bonds hereby required to 
be delivered up to be cancelled, ſhall upon reafona- _ 
ble requeſt neglect to deliver up ſuch bonds, he ſhall 
anſwer to the party grieved all his damages, with tre- 
-ble colts. | „ 
119. Sect. 27. If any officer of the cuſtoms ſhall 
embezzle any goods lodged in any warehouſe in his 
cuſtody, he ſhall forfeit double the value of the 
goods embezzled to the party grieved, with coſts. 

120. Stat. 12 Ann. ſtat. 2. cap. 8. ſect. 11. The 

commiſſioners ſhall, where goods are brought into 
her majeſty's ſtorehouſes for ſecurity of the cuſtoms, 

cauſe all ſuch goods which ſhall have remained there 
twelve months, the duties not paid or ſecured, to be 
publicly ſold by auction, and the produce is firſt to 
be applied to the payment of the freight, primage, 
warehouſe- room, and other charges, next the cuſ- 
toms, and the overplus to the proprietor. | 
121, Sect. 13. All collectors, ſurveyors, or other 
inferior officers of the cuſtoms ſhall be deemed to 
continue in their offices, notwithſtanding the death 
or removal of any of the commiſſioners who deputed 
ſuch officers, until the deputation of ſuch officers be 
by the ſaid commiſſioners, or any ſuperior authority, 


revoked. 5 . 
122. Stat. 3 Geo. I. cap. 7. ſect. 40. All draw- 
backs and abatements out of any duties upon goods 
imported or exported, ſhall be continued till the du- 
ties ſhall ceaſe and determine. e 2 

| 5 123. Stat. 


cuſtoms, ſhall be liable to forfeiture. 
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123. Stat. 5 Geo. I. cap. 11. eB. 1. If any fo- 
reign brandy, arrack, rum, ſtrong waters, or ſpirits, 
ſhall be imported into Great Britain, in any veſſel 
under the burthen of fifteen tons (except one gallon 
for the uſe of each ſeaman) every ſuch veſſel, with 
her tackle, Sc. or the value thereof, ſhall be forfeit. 


ed, and may be ſeized by any officer of the cuſtoms ; 


and after ſeizure and condemnation the principal of- 


ficers of the cuſtoms in the place are to cauſe ſuch 


veſſel to be broke up, and the materials fold. 

124. Set. 2. If any rum ſhall be imported in 
any caſk not containing twenty gallons, (except for 
the ſeamen's uſe) ſuch rum, or the value, ſhall be 
forfeited ; but if it ſhall appear to the principal offi- 
cers of the cuſtoms at the port of importation, that 
fach rum was for the uſe of the maſter or ſeamen, or 
imported by merchants without fraud or conceal- 
ment, the officers may admit ſuch rum to an entry. 
125. Sect. 3. In caſe any foreign goods ſhall, by 
any collier, fiſher-boat, or other coaſting veſſel, be 
taken in at ſea, or out of any veſſel, to be landed or 


put into any other ſhip, Sc. within the limits of 


any port, without payment of the duties, ſuch goods 


ſhall be forfeited, and the maſter of ſuch collier, Sc. 
ſhall forfeit treble the value, unleſs in caſe of necel{- 


ſity, of which ſuch maſter ſhall give notice, and 
make proof before the chief officers of the cuſtoms 
of the firſt port where he ſhall arrive ; the maſter, 


or other perſon taking charge of the ſhip, out of 


which ſuch goods ſhall be taken in at ſea, ſhall for- 
feit treble the value, one moiety to the king, the 

other to the informer. 7 
126, Se. 4. All goods not reported, and found 
after clearing the ſhip by the proper officers of the 
127. Sect. 5. No bond given for the exportation 
of coffee, tea, or other certificate goods exported to 
Ireland, ſhall be delivered up, or any draw-back al- 
lowed, till a certificate be produced from the on 
| | ectory 
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lector, comptroller, and ſurveyor of the cuſtoms in 
Ireland, or any two of them, where the goods ſhall 
be landed, teſtifying the landing ; and the condition 
of all ſuch bonds ſhall be, to produce ſuch certifi- 
cate in fix months from the date, (danger of the ſeas 
and enemies excepted) and if no ſuch certificate be 
produced in ſix months, the commiſſioners of the 
cuſtoms in England or Scotland ſhall cauſe ſuch bonds 
to be put in fait, unleſs they find cauſe to forbear 


the ſame. | 


128. Se. 6. If any goods prohibited to be 
worn here, or foreign goods ſhipped out for ports 
beyond ſea, ſhall be unſhipped or put on ſhore, (un- 
leſs in caſe of diſtreſs, or in Dee of a cuſtom 
officer) ſuch goods ſhall be forfeited: and if the 
maſter, Sc. of any ſhip wherein the goods ſhall be 
laden, ſuffer them to be unſhipped, he ſhall forfeit 
the value thereof ; and the perſons to whoſe hands 
the goods ſhall come, knowing the ſame to be fo 
unſhipped, ſhall forfeit double the value of the goods, 
unleſs he make diſcovery to the chief officers of the 
cuſtoms in ſix days after the goods come to his 
hands, provided the goods ſhall not have been ſeized 
by, or information given thereof to, any officer of 
the cuſtoms before ſuch difcovery. . 

129. Sect. 7. If the package of any ſuch goods 
ſhall, with the privity of the maſter, &c. be opened 
on board any ſhip, or put into other form, while the 
ſhip remains in port, without leave of the principal 
officers of the port, the maſter, Sc, ſhall forfeit one 
hundred pounds; and if the maſter, Sc. ſhall ſuffer 
ſuch goods to be unſhipped, or the package to be 
opened, or put into other form without leave, ſuch _. 
maſter, Sc. ſhall alſo ſuffer ſix months impriſon- 
ment. 5 = | | 
130. Sect. 8. Where any veſſel of fifty tons, or 
under, laden with cuſtomable or prohibited goods, 
Hall be found hovering on the coaſts within the li- 
of any port, and not proceeding on her voyage, 

(windward 
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(wind and weather permitting) any officer of the 
cuſtoms may go on board, and take an account of 
the lading, and demand ſecurity of the maſter, c. 
by his own bond, to his majeſty, Sc. in treble the 
value of the foreign g goods on board, with condition, 
that ſuch veſſel (as ſoon as wind and weather, and the 
ſtate of ſuch veſſel doth permit) ſhall proceed regu. 
| larly on her voyage, and ſhall land ſuch goods in 
ſome foreign Port. And if ſuch maſter, Sc. ſhall re- 
fuſe to enter into ſuch bond, or ſhall not proceed on 


ſuch voyage (as ſoon as wind, weather, and the ſtate 


of ſuch ſhip will permit) unleſs ſuffered to make a 
longer ſtay by the collector or other chief officer, 
not exceeding twenty days, all the foreign goods on 
board ſuch veſſel may, by any officer of the cuſtoms, 
by direction of the collector or other principal offi- 
cer, be taken out of the ſhip and ſecured ; and if 
ſuch goods are cuſtumable, the duties ſhall be paid, 
and wool, or any prohibited goods found on board 
are declared ſubject to forfeiture. 

131. Sect 9. After ſuch goods are Wohne on 

ſhore and ſecured, ſuch bonds ſo given ſhall be void, 
and delivered up without fee ; and ſuch bonds, not 
being otherwiſe diſcharged, ſhall, on a certificate un- 
der the common ſeal of the chief magiſtrate of any 
place beyond ſea, or under the hands and ſeals of 
two known Britiſh merchants on the place, that 
ſuch goods were landed there, or on proof by two 
_ credible witneſſes, that ſuch goods were taken by 
enemies, or periſhed in the ſeas, be vacated and 
diſcharged. 
Md ie, No pe ſhall be explirred but 
ſuch as ſhall be contained in the original bale, or in 
ſome bale containing the ſame quantity, or in ſome 
bale containing not leſs than four hundred pounds 
weight, and the ſame marks and numbers thereon, 
with which it was entered, except coffee tranſported 
to the plantations, or Leland. 


139. 8 


Cuſtoms. mw 


133. Sec. 11. So much of this act as relates to 
the importation of foreign brandy, Sc. or to foreign 
goods, ©. taken in at fea, and to goods found after 
clearing the ſhips ; and as provides remedies againſt 
re-landing goods prohibited, or foreign goods ſhip- 
ped out, or to the opening the package of goods on 


ww 


ſhips outward bound, or to ſhips hovering on the 


coaſts, of fifty tons, or under; or as concerns the 
package in which coffee ſhall be exported, ſhall be 
in force for three years from the 25th of March, 
1719, &c. and ſo much as relates to rum in caſks 
not containing twenty gallons, ſhall be in force for 
three years from the 29th of September, 1719, &c. 


and ſo much as relates to certificate goods entered 


for Ireland, ſhall be in force for three years, from 


the firſt of May, 1719, Sc. 


Revi ved by 2 Geo. II. cap. 28, and continued to the. 


29th of September, 1742, &c. by 8 Geo. II. cap. 21. 


134. Sect. 12. No wrought ſilks, Bengalls, ſtuffs. 
mixed with filk and herba, or muſlins, or other cal- 
licoes, of the manufacture of Perſia, China, or Eaſt 
India, ſhall be imported into Ireland from any place 


other than Great Britain, on forfeiture of the goods, 
or value thereof, as alſo of the ſhip, with all her 
guns, tackle, Cc. one moiety to the king, the other 


to the ſeizer or proſecutor in any of the courts of re- 
cord in Dublin. And if any officer of the cuſtoms 


in Ireland ſhall connive at the fraudulent importa- 
tion of ſuch goods, or take upon him to ſeize them, 
and by colluſion delay the proſecution, he ſhall for- 
feit five hundred pouds, and be incapable of holding 
any office under his majeſty. 


135. Sect. 13. All goods ſaved out of any ſhip. 


forced on ſhore or ſtranded (not being wrecked 
goods, or Flotſham, Jeſham, or Lagan) ſhall, after 
ſalvage and other charges paid, be liable to the like 
cuſtoms, draw-backs, and allowances, as ſuch goods 


would be liable to in caſe they were regularly im- 


ported. 


Gg 136, Sect. 


1 


136, Sect. 15. If any ſilks, callicoes, linens, or 
ſtuffs, printed, painted, &c. in Great Britain, ſhall 
be found without a mark denoting that the duties 
have been paid or charged (except on board ſhips 
for exportation) the ſame ſhall be forfeited, and may 
be ſeized by any officer of the cuſtoms or exciſe. 
And the perſon in whoſe cuſtody they ſhall be found, 
ſhall forfeit fifty pounds, one moiety to the king, 
the other to the ſeizer or proſecutor, in any court of 
record at Weſtminſter, or the Exchequer in Scot- 
land ; provided that the goods fo recovered ſhall 
not be delivered out of the cuſtom-houſe warehouſe, 
till marked with a proper mark to be provided by 
the commiſſioners. 3 Hs: 8 

137. Sect. 24. If any officer of the revenue ſhall 
make any colluſive ſeizuie of foreign goods, to the 
intent the ſame may eſcape payment of the duties, he 
ſhall not only forfeit five hundred pounds, but be 
incapable of ſerving in the revenue; and the import- 
er and owner ſhall forfeit treble the value of ſuch 
goods, one moiety to the crown, the other to him 
who will ſue for the ſame in any of the courts at 
Weſtminſter, or in the Exchequer in Scotland. | 
138. Sect. 25. Provided that if the officer or im- 
porter and owner ſhall diſcover ſuch his offence to 
the commiſſioners in England or Scotland within 
two months, ſo as his accomplices be convicted, he 
ſhall be acquitted. e 
139. Sect. 26. If any perſon other than the offi- 
cer, colluſively ſeizing, or the importer and owner of 
the goods, ſhall, within three months after ſuch ſei- 
zure, diſcover to the commiſſioners any perſon guilty 
of ſuch fraud, ſo as he be convicted, ſuch diſcoverer 
ſhall receive one half of his majeſty's ſhare of what 
ſhall be recovered on conviction. Org” 55 

140. Sect. 27. In all caſes touching which no 
ſpecial diſtribution is provided by this act, one moie- 
ty of the forfeitures herein mentioned ſhall be to the 
crown, and the other to the proſecutor in any 5 
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the courts at Weſtminſter, or in the Exchequer in 
Scotland. 3 „ 
Revived ty 2 Geo. II. cap. 28. and continued to the 
29th of September, 1742, Cc. by 8 Geo. II. cap. 21. 

141. Stat. 6 Geo. I. cap. 21. /ef. 29. It any fo- 
reign brandy, arrack, rum, ſtrong waters, or ſpirits, 
| ſhall be imported into Great Britain, or into any 
port, harbour, or creek thereof, in any ſhip of the 
burthen of thirty tons, or under, (except for the uſe 
of the ſeamen, not. exceeding one gallon for each) 
every ſuch ſhip, with her tackle, as alſo ſuch brandy, 
Sc. or the value thereof, ſhall be forfeited, and may 
be ſeized by any officer of the cuitoms, and may be 
proſecuted in any court of record at Weſtminſter, or 
in the Exchequer 1n Scotland ; one moiety of which 
forfeiture ſhall be to his majeſty, and the other moie- 
ty to the ſeiſor or proſecutor. — 2391 
142, Sect. 30. After ſeiſure and condemnation 
of ſuch ſhip, the ſame ſhall be broke up and pub- 
lickly ſold, together with the tackle, and the produce 
divided, as by the act 5 Geo. I. cap. 11. 

143. Sect. 31. Where any ſhip of fifty tons, or 
under, being in part or fully laden with brandy, 
ſhall be found at anchor, or hovering within two 
| leagues from the ſhore, and not proceeding on her 
voyage, wind and weather permitting, it ſhall be 
lawful for any of his majeſty's ſhips of war, or armed 
 floops, appointed for guard of coaſts, or for the 
commander of any ſloop or boat in the ſervice of the 
cuſtoms, or any officer of the cuſtoms, to compel 
the maſter of ſuch ſhip to come into port, and fuch 
ſhips ſhall be ſubject to the ſame regulations as ſhips 
which hover within the limits of any port are ſubject 
f ,,, ß Ty Cs 
144. Sect. 32. If the maſter, or other perſon taking 
charge of ſuch ſhip, ſhall ſuffer any brandy, or other 
uncuſtomed or prohibited goods, to be put out of the 
ſhip into any boat or bottom to be laid on land, or 
ſhall ſuffer any wool, woolfells, mortlings, yarn of wool, 
5 ES _ "woo. 
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wool-flocks, fullers earth, fulling clay, or tobacco. 
pipe clay, to be put on board ſuch ſhip, to be car- 
ried beyond ſea, he ſhall, beſides the other penalties, 
ſuffer ſix months impriſonment, * 
145. Sect. 33. For the admeaſurement of ſuch 
ſhips, take the length of the keel within board (ſo 
much as ſhe treads on the ground) and the breadth 
within board by the midſhip beam, from plank to 
plank, and half the breadth for the depth, and mul- 
tiply the length by the breadth, and that produtt by 
the depth, and divide the whole by 94, the quotient 
will give the contents of the tonnage. 
146. Set. 24. If any officer of the cuſtoms be 
forcibly hindered, wounded, or beaten in the due 
execution of their office, by any perſons armed with 
club or any weapon, tumultuouſly aſſembled to the 
number of eight or more, every fuch perſon, or ſuch 
as ſhall act in their aſſiſtance, ſhall, by order of the 
court before whom they ſhall be convicted, be tranſ- 
ported to ſome of the plantations in America for 
ſuch term as the court ſhall think ht, not deln 
ſeven years, as by 4 Geo. I. cap. 11. 
147. Sect. 35. If ſuch offenders ſhall return into 
Great Britain or Ireland before the expiration of the 
faid term, they ſhall have execution awarded, as per- 
ſons attainted of felony, without benefit of clergy. 
148. Sect. 36. If any ſuch offender ſhall, within 
two months after his offence, and before conyition, 
diſcover two or more of his accomplices to the com- 
miſſioners of the cuſtoms in England or Scotland, ſo 
as two of them be convicted, he ſhall have forty 
pounds for every offender fo diſcovered, and ſhall be 
acquitted of his offence. 
149. Sect. 37. If any other Jerks mall, within 
three months after ſuch offence, diſcover to the com- 
_ miſſioners any perſon guilty, fo as ſuch offender be 
convicted, ſuch diſcoverer ſhall receive the like re- 


_ "ward of forty pounds for every offender, over and 


above any other reward on account of the goods 
1 which 
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which ſhall be recovered by means of ſuch diſcovery, 


or on account of the penalty which ſhall be recovered 
for the running the goods. 

130. Set: 38. The commiſſioners of the cuſtoms 
ſhall cauſe the ſaid rewards of forty pounds to be paid 
by the receiver-general of the cuſtoms, out of any 


public monies 1n his hands, under the management 


of the ſaid commiſſioners, on producing a certificate 
of the judge before whom the cauſe was tried, certi- 
fying the conviction of the offender; and the money 
ſo paid by the receiver-general, ſhall be allowed in 
his accounts. 

131. Sect. 39. If prohibited or euftomuable goods 


ſhall be found by any officer of the cuſtoms in the 


cuſtody of any perſons being in a hoy, lighter, barge, 
boat, or wherry, on the water, or coming direct from 
the water - ſide, without the preſence of an officer; 
or if ſuch goods, upon the information of one credi- 


ble perſon, be found in any houſe or place, on a 


ſearch made, as by 13 and 14 Cer. II. cap. 11. is di- 


rected, ſuch officers may put the faid goods in the 


king's warehouſe in the next port, till the claimers 
make proof, to the ſatisfaction of the commiſſioners 
of the cuſtoms, (if ſuch ſtop ſhall be made within 


the ports of London and Edinburgh) that the duties 
have been paid or ſecured, or that the lame had 


been bought in a lawiul way, or that the goods had 
been compounded for, or condemned in the Exche- 
quer at Weſtminſter or Edinburgh, or been delivered 


by writ of that court reſpectively, and that the pro- 


hibited goods had been compounded for, condemned, 
or delivered; in which caſe ſuch goods ſhall be deli- 


vered without charge: and if ſuch goods ſhall be 


{topped in any other ports, the claimers ſhall make 
the like proof to the collector, or one of the other 
principal officers of the cuſtoms in the port, which 
proof ſhall be tranſmitted to the commiſſioners for 


their directions touching the delivery of ſuch goods 
without charge to the claimers, or for the ſeizing and 


683 : e 
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proſecuting the ſame, as the commiſſioners ſhall ſee 
cauſe. 
I 52. Sec. 40. Provided ſuch proof be made 
within ten days after the goods have been ſtopped, 
in failure whereof the ſame: ſhall be ſeized and pro- 
ſecuted. 
133. Sect. 41. If upon ſuch oroſecution, where 
no application has been made to the commiſſioners, 
the property of the goods ſhall be claimed; and if 
any doubt ariſe, whether the duties were paid or ſe- 
cured, or the goods had been compounded for, con- 
demned, or delivered, or bought in a lawful way, 
the proof ſhall be incumbent on che claimer, and not 
on the proſecutor. And if a verdi& ſhall paſs for 
ſuch claimer, or if the officers ſhall become nonſuit, 
or forbear or diſcontinue proſecution ; or if judgment 
ſhall be againſt the officers; the claimer ſhall, above 
the recovery of his goods, or the value thereof, have 
coſts, which coſts ſhall be eſteemed a full ſatisfaction 
for his damages. 

154. Sect. 42. Where the nner of ſuch conch 
ſhall make proof, ſo as to induce the commiſſioners 
to order the delivery of the goods; if the owners 
hall receive any damage by ſuch ſtop, they ſhall re- 
ceive the goods without charge or delay, and may 
bring their action againſt the officer for damages. 

158. Sect. 43. If any officer of the cuſtoms be 
deſirous to ſeize and proſecute the goods, notwith- 
ſtanding any directions of the commiſſioners for de- 
hvery ot the goods, ſuch officer may ſeize and proſe- 
cute the ſame; in which caſe the officer ſo proſecu-— 
ting ſhall be liable to be ſued by the owner for reco- 
very of the ſame, or the value thereof, with cots ; 
or if the commiſtioners ſhall not order the delivery 
of the goods, the owner may nevertheleſs ſue for the 
recovery thereof, with coſts and damages, in any 
court of record at Weſtminſter, or in the aher 
in Scotland. 
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156. Sect. 44. The offences in this act relating 
to the cuſtoms, or to uncuſtomed or prohibited 
goods (except as herein otherwiſe provided) ſhall be 
tried and determined in any court of record at Weſt- 
minſter, or in the Exchequer in Scotland. 

157. Stat. 7 Geo. I. ſtat. 1. cap. 21. ſect. 10. The 
times for exportation of goods of his majeſty's plan- 
tations, and all foreign goods, ſhall be enlarged ; 
ſo that where allowances or draw- hacks are made up- 
on exportation of foreign goods imported, all mer- 

chants ſhall have three years time from the importa- 


tion to export the ſame, accounting ſuch importation 


from the maſter's report of the ſhip. 1 8 
138. Stat. 8 Geo. I. cap. 15. ſeF. 7. The duties 
payable to the crown on the exportation of any goods 
of the produce or manufacture of Great Britain, ſhall _ 
ceaſe, except ſuch goods touching which a ſpecial 
proviſion is herein after made. 1 
139. Sect. 8. This act ſhall not determine or leſ- 
ſen the duties payable upon the exportation of allom, 
lead, lead- ore, tin, leather tanned, copperas, coals, 
wool cards, white woollen cloths, Lapis Calaminaris, 
ſkins, glue, coney-hair or wool, hares-wool, hair, 
horſes, and litharge of lead. FTE 
160. Set. 9. Any perſon may export out of 
any part of this kingdom, in which there is a cuſ- 
tomer or collector, all ſuch goods of the produce and 
manufacture of Great Britain, as may be lawfully ex- 
ported, without paying any duty (other than the 
goods excepted) ſo as entry be firſt made in the 
 Cuſtom-houſe, exprefling the quantities and qualities 
of the goods, and ſo as the ſame be ſhipped by the 
proper officer, on failure whereof the goods to be li- 
able to the duties. „„ 
161. Sect. 13. The duties upon beaver-ſkins to 
be imported ſhall be computed as if they had been 
valued at two ſhillings and ſixpence per ſkin, accord- 
ing to which value there ſhall be paid for every ſkin 
1 Gg4 ſlixpence 
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ſixpence and no more, to be diſtributed i in propor- 
tion to the ſeveral ſubſidies. 

162. Sect. 14. Upon exportation of beaver ſkins 
there ſhall be allowed a draw- back of a moiety of 
the duties paid or fecured, and no more. 

163. Stat. 8 Geo. I. cap. 18. ſeck. 1. If any fo- 
reign. brandy or ſpirits ſhall be imported in any ſhip 
of torty tons, or under, (except for the uſe of ho ſea- 
men, not exceeding two gallons for each) ſuch ſhip 
with her tackle, and all ſuch brandy, Sc. or the va- 
lue thereof, ſhall be forfeited, and may be ſeized by 
any officer of the cuſtoms, and proſecuted, as by the 
act 6 Geo. I. cap. 21. 

164. Sect. 2. After ſeiſure and condemnation of 
ſuch ſhip, the principal officers of the cuſtoms in the 
port are to cauſe the hull of ſuch ſhip to be burnt, 
and the tackle to be Pannen ſold to the beſt ad- 
vantage. 

165, Sect. 3. Ik any boat, barge, © or galley, row- 
ing or built to row with more than four oars, ſhall 
be found upon the water, or in any place within the 
counties of Middleſex, Surry, Kent, or Eſſex, or in 
the Thames, or within the limits of the ports of Lon- 
don, Sandwich, or Ipſwich, or the members or 
creeks to them belonging, ſuch boat, Sc. with her 
tackle, or the value thereof, ſhall be forfeited, and 
may be ſeized by any officer of the cuſtoms; and 
the owners thereof, or any perſons uſing or rowing 
in ſuch boat, Sc. ſhall forfeit forty pounds, and after 
ſeiſure and condemnation, the principal officers of 
the cuſtoms 1n the place are to cauſe ſuch boat, &c. 
to be burnt, and the tackle, &c. to be publickly ſold 
to the beſt advantage. 
. 165. Sec. 4. This act. ſhall not extend to any 
barge or galley belonging to the king or royal fami- 
ly, or to any long-boar, aul; or pinnace belonging 
to any merchant 1 ſhip, or to ſuch boat, Cc. as hall | 
be licenced by the admiralty in writing, which li- 
cences ſhall be 3 without tee. 

| 167. Sect. 


167. Sect. 5. No ſuch licence ſhall be granted, 
but upon ſecurity given to his majeſty by the owner 
of ſuch boat, &c. by bond, in ſuch penalty as the 
Admiralty ſhall find reaſonable, with condition that 
the ſame ſhall not be made uſe of in clandeſtine run- 
ning of uncuſtomed and prohibited goods. 

168. Sect. 6. All perſons found paſſing know- 
ingly with foreign goods, landed from any ſhip 
without due entry and payment of duties, in their 
cuſtody, from any of the coaſts, or within twenty 
miles of the coaſts, and ſhall be more than five in 
company, or ſhall carry offenſive arms, or wear any 


diſguiſe, or ſhall forcibly reſiſt any officers of the 


cuſtoms or exciſe in the ſeizing of run goods, ſhall 
be deemed runners of foreign goods, and being con- 
victed, ſhall be adjudged guilty of felony, and be 
tranſported to the plantations in America for ſeven 
years, in the ſame manner as felons are to be 
tranſported by 4 Geo. I. cap. 11. and 6 Geo. I. 
cap. 23. And if ſuch offenders ſhall return into 
Great Britain or Ireland before the expiration of the 
ſeven years, they ſhall have execution awarded, as 
as perſons attainted of felony, without benefit of 


__ Clergy. 


169. Sect. 7. If any runner of foreign goods 
ſhall, within two months after his offence, and before 
conviction, diſcover two of his accomplices to the 
com miſſioners of the cuſtoms or exciſe, ſo as they 
be convicted, he ſhall receive forty pounds for every 
offender convicted, ſo as the value of the goods re- 
covered for the king's uſe exceed fifty pounds, and 
- he ſhall be acquitted of his offence. . 

170. Sect. 8. If any other perſon ſhall, within 
three months after ſuch offence, diſcover to the com- 
miſſioners any perſon guilty of ſuch offence, ſo as he 
be convicted, ſuch diſcoverer ſnall have the like re- 
ward of forty pounds for every ſuch offender, over 
and above any other reward on account of the goods 
5 | or 
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or penalties recovered, ſo as the value of the goods 

recovered for the king's uſe exceed fifty pounds. 
171. Sect. 9. The commiſſioners of the cuſtoms 

and exciſe ſhall cauſe the ſeveral rewards of forty 


pounds to be paid by their receivers- general or ca- 
ſbiers, out of any public money in their hands, in 


proportion to the duties payable on the goods ſo run, 
upon producing a certificate of the judge before 
whom ſuch offender ſhall be tried, certifying his 
conviction. 5 5 
172. Sect. 10. If any perſon ſhall receive or buy 
any goods clandeſtinely run, and ſhall be thereof 


convicted upon appearance or default, on the oath 
of one witneſs, or by confeſſion, before one juſtice of 


peace for the county, Sc. where the offence ſhall be 
committed, or the offender found, he ſhall forfeit 


twenty pounds, one moiety to the informer, the 


other to the poor of the pariſh, to be levied by di- 


ſtreſs and ſale of goods, by warrant of the juſtices, 


and for want of diſtreſs, he ſhall be committed to 


_ priſon for three months. 


173. Sed. 15. If any perſon ſhall be guilty of 


any offence contrary to any act for preventing the 


clandeſtine running of cuſtomable or prohibited 
goods, or of receiving ſuch goods, knowing the 


ſame to be run, he may be proſecuted by action, 


bill, &c. and thereupon a capras in the firſt proceſs, 


ſpecifying the ſum of the penalty ſued for, ſhall iſſue; 
and ſuch perſon ſhall be obliged to give bail by na- 
tural-born ſubjects, or denizens, to ſuch capias, and 
at appearing ſhall likewiſe give bail, to anſwer the 


forfeitures, or to yield his body to priſon. | 
174. Sect. 16. All ſeiſures of veſſels of the bur- 
then of fifteen tons, or under, made by virtue of any 


act relating to the cuſtoms, for carrying uncuſtomed 


or prohibited goods from ſhips inwards, or for re- 
landing certificate 'or debenture goods from ſhips 
outwards ; and all ſeizures of horſes, cattle, or car- 


riages, for being uſed in the removing of ſuch goods, 


ſhall 
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be heard and determined by any two juſtices of 
peace, reſiding near the place, in ſuch manner as by 
6 Geo. I. cap. 21. except as herein 1s excepted, and 
their judgment ſhall be final, and not liable to any 
appeal or certiorari. 

175. Sect. 17. Any two juſtices for London or 
Weſtminſter ſhall have the like power in determin- 
ing ſuch ſeizures as _ be made within thoſe 
cities. 

176. Sect. 18. If any goods brought into any 
port within this Kingdom from any other port with- 
in the ſame, by coalt cocquet, &c. be delivered to 
the cuſtomer, or colle&or and comptroller of the 
place of arrival, and ſufference given from ſuch cuſ- 
tomer, &c. the maſter or mariner taking charge of 
ſuch ſhip, conſenting thereto, ſhall forfeit the value 
of the goods; and if any goods of foreign pur 
coming coaſtwiſe, ſha!l be landed without the pre- 
ſence of an officer of the cuſtoms, ſuch goods,” or 
the value, ſhall be forfeited. - 

177. Sect. 23. The forfeitures in this act ſhall 
be proſecuted by bill, Sc. in any of the courts at 
Weſtminſter, or in the Exchequer at Edinburgh, 
(except where it is otherwiſe directed) one molety to 
the crown, the other to the proſecutor. _ 

178. Sect. 26. Perſons ſued for any thing in 
| purſuance of this act, may plead the general iſſue, 

Sc. and the defendant, on a verdict, Sc. ſhall reco- 
ver treble coſts. 

179. Sect. 27. This act ſhall continue for two 
yeats, commencing from the twenty: fifth of March, 
1722, and from chence to the next ſeſſion of par- 
liament. 

Continued by 8 Geo. II. cap. 2 1. to the the twenty. 
ninth of September, 1742, &c. 

180. Stat. 8 Geo. I. cap. 3 1. ſeF. 1. The ground 
called Wool-xey in London, in the occupation of 
the commiſſioners of the cuſtoms, ſhall be veſted in 
Hugh rd Eſq. ſurveyor-general of the cuſ- 


tons, 


toms, John Selwyn, Eg. receiver general, and Tho- 
mas Jett, Eſq. one of the auditors of his majeſty's 
land revenues, and their heirs in truſt for the crown, 
charged with the payment of two thouſand five hun- 
dred pounds, with intereſt, and with the annual rent 
of five hundred and fifty pounds to the wardens and 
aſſiſtants of the town and pariſh of Sevenoaks, and 
of the free ſchool of Queen Elizabeth in Sevenoaks, 
and their ſucceſſors for ever. 
181. Sect. 2. The ſaid payments ſhall be made 
out of any monies to ariſe of any cuſtoms upon im- 
Portation or exportation in England, Wales, or Ber- 
wick, at the chief office for receipt of cuſtoms | in the 
port of London. 
18582. Sect. 3. In caſe the faid rent be behind. be- 
ing demanded, it ſhall be lawful for the ſaid wardens 
and aſſiſtants to maintain an action of debt againſt the 
receiver-general having a in his hands of the 
cuſtoms. 5 
183. Stat 9 Geo. I. cap. 21. ſe#. 1. The cuſtoms 
under the management of the commiſſioners of Eng- 
land and Scotland may be put under the manage- 
ment of one commiſſion for the whole united king- 
dom, or of ſeveral commiſſions for England and 
Scotland, as his majeſty ſhall think fit. 
184. Sect. 2. It ſhall be lawful for his majeſty to 
increale the number of commiſſioners as ſhall be 
thought proper for the ſaid ſervice. 
185. Sect. 7. If any perſon (other than the ex- 
porter) ſhall diſcover to the commiſſioners, or any 
officer of the cuſtoms, any frauds committed, either 
TY the exporter of. tobacco or other goods, or any 
her perſon in aid of him, whereby his majeſty 1s 
defrauded, ſuch perſon ſhall have one half of the 
officer's or proſecutor's ſhare of what will be reco- 
vered by ſuch diſcovery, the charges of proſecution | 
being deducted ; and the commiſſioners are to cauſe 
ſuch charges to be paid equally by the crown _ 
| 4 lle 
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the proſecutor, and the perſons aſſiſting in ſuch 
fraud, ſo diſcovering, ſhall be acquitted of their 
offene ns 
186. Sect. 8. If any tobacco, or other foreign 
goods, be taken on board any coaſting veſſel in parts 
beyond ſea, or out of any ſhip at ſea, or at any place 
other than the port from whence ſuch goods ſhall be 
certified, the ſaid goods, and double the value there- 
of, ſhall be forfeited, and the maſter of the coaſting 
| ſhip ſhall forfeit the value of the goods, 
187, Sect. 9. If any perſon, other than the 
ovner of the goods ſo ſhipped coaſtwiſe, ſhall diſ- 
cover to the commiſſioners, or any officer of the 
_ cuſtoms, any frauds committed, either by the own- 
er of the goods, or any other perſon in aid of him, 
whereby bis majeſty is defrauded.in his duties, 
ſuch perſon ſhall have one half of the officer's or 
proſecutor's ſhare of what will be recovered by ſuch 
diſcovery, Gr. ie 
188. Sect. 10. The penalties in this act may 
be proſecuted in any court of record at Weſtmin- 
ſter, or in the Exchequer at Edinburgh, and one 
moiety ſhall be to his majeſty, and the other moiety 
to ſuch as will ſue. „, . 
189. Sect. 11. Any perſon ſued for any thing 
done in purſuance of this act, may plead the genes. 
ral iſſue. TOS e 116 ; 
190. Stat. 11 Geo. I. cap. 7. ſef. 1. The clauſes 
in the act of tonnage and poundage 12 Car. II, 
cap. 4. and in the ſeveral ſubſequent acts, vix. 
9g Mill. III. cap. 23. of the further ſubſidy ; 
2 Ann. cap. 9. of the one third ſubſidy; 3 Ani. 
cap. g. of the two thirds ſubſidy; 2 Will. and 
Mar. ſtat. 2. cap. 4. of the old impoſt; 4 Vill. and 
Mar. cap. 5. of the additional impoſt ; 7 Will. 
III. cap. 20. of the duty of twenty-five per cent. 
upon French goods; and 3 Ann, cap. 4. of four 
Fer cent. upon unrated drugs, for e 


the value of 00 ported, according to the 
oaths of the importers, ſo far as the ſame relate 
to the particular goods mentioned in a book of 
rates herein after mentioned, ſhall be repealed. 

191. Sect. 2. In lieu of the duties ad valorem 
hereby repealed, there ſhall be paid for the old 
ſubſidy the ſeveral rates mentioned in an additional 
book of rates, ſigned by the Right Honourable 
Spencer Compten, Eſq; ſpeaker of the Houſe of 
Commons. | See page 432.] The ſaid duties to, be 
paid on importation, which laſt mentioned book of 
rates and every rule therein, ſhall be of torce, as if 
they were inſerted in this act. 

192. Sect. 3. Where any of the ſaid goods men- 
tioned in the ſaid book of rates, are liable 1 to the pay- 
ment of the further ſubſidy, the one third ſublidy, 
the two thirds ſubſidy, the old impoſt, the additional 
impoſts, the additional duty on French goods, or 

the further duty on unrated drugs, according to 
the values ſet thereon for the old ſubſidy, the ſame 
| ſhall be paid proportionably, according to the va- 
lue fer thereon 1n the book of rates laſt mentioned 
for the old ſubſidy, and not according to the oath 
of the importer, 

193. Sect. 6. The ſeveral duties on the ſaid 
unrated goods ſhall be collected in ſuch manner, 
and with ſuch diſcounts, as are mentioned 1 in the ſe- 

veral acts of parliament. | 

194. Sect. 7. The value of ſuch ods as may 
be omitted in either of the books of rates ſhall be 
_ aſcertained by the oath or affirmation of the mer- 
Ehant, in the preſence of the cuſtomer, collector, 
comptroller and ſurveyor, or any two of them. 
195. Sect. 8. It ſhall be lawful for the collector 
and comptroler, or other proper officers, to open 
ſuch goods paying duty ad valorem ; and if it ſhall 
appear, that ſuch goods are not valued by ſuch 
oath or athrmation according to the true value, the 

| importer 
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importer ſhall, on demand made in writing by the 
cuſtomer or collector and comptroller of the port, 
deliver all ſuch goods into his majeſty's ware- 
-houſe ; and on ſuch delivery the cuſtomer or col- 
ector, with the privity of the comptroller, ſhall, 
out of any money in his hands, pay to the importer 
the value of ſuch goods affirmed, with an addition 
of the duties paid, and of ten per cent. above the 
value, taking a receipt, as if they had been fold ; 
and the commiſſioners fhall cauſe the goods to be 
publickly ſold, and out of the produce the money 
advanced ſhall be repaid to the collector, to be 
replaced, and the overplus ſhall be paid to the 
faking fund. . e 
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SIGNED BY THE 


Right Honourable Spencer Compton, Eſq. 
Speaker of the Honorable Houſe of Commons. 
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RCHELIA, the 3 . 5 8 18 8 

A Aſhes, called Weed-aſhes | | o 100 
* 


Babies, WE. the dozen 
Bags, called Runnet-bags 
Balls for children, the groce 
Bark of oak, * hundred weight 
Bs of jet, the pound 
Beads, of . the groce 
Beer, called Spruce- beer, the barrel, cont. 42 gallons 
Binding for brooms, the hundred weight 
| Singing-birds, the dozen 
Birds, voc. Birds, not rated 
Bladders 


——— — oO een er ens os oem anon eee 2 — — 


Cums. 


Botargo, the 1 ä 
Bowles, or Buckets, of wood, 1 dozen 


Boxes 3 vocat * 


Money- boxes, of wood, the groce 

Pill-boxes, the groce, containing 12 
dozen neſts, each neſt 4 boxes 

Snuff-boxes, of wood, plain, the doz. 

of horn, plain 

of ivory, or tortoiſe-ſhell 


Braſs, wrought, not rated, the pound 
Bread, or Biſcuit, the hundred weight 
Brooms, called Whiſk- brooms, the dozen 


C. 


| Cabinets of amber, the piece, 

Calpins for fans, the dozen 

Calves Velves to make rennet, the hundred weigh 
Candles | green, the pound 


of wax, 


white, or yellow r 


Cans, of wood, the dozen 
Caps, of Cotton, or thread 


Caſe by bottles, not exceeding 12 : bottles 
es, 1 if above 12 bottles 


| | Caſk, empty, the ton 


Chairs, matted, the dozen 
Cocker-nuts, for cane-heads, the thouſand 
Copper- ore, the hundred weight 
Copper, part wrought, the hundred weight 
Copper, fully wrought, not rated 
Corks, ready-made, the groce 
Cucumbers, pickled, the gallon 


Down, the pound 


| 


Drugs, vocat. < 


| 


"I 


" Adeps bra 
22 Liquida 
Aqua Fortis, the bottle, four gallons 
Auriculz Judz, the poun 
Baccz Alkakingi 
Balſamum Copaiva 
Barbadoes 'Tar 
Bitumen Judaicum 


| Capita Papaverum, the thouſand | 


Chameſſitys, the pound 


1 Chelz Cancrorum, 


 Cinnabaris Nativa, not of India 
Hh 
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Colophonia | 


— 
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Colophonia, the hundred weight - 
Cornu Cervi Caleinatum, the pound 

I Cornu Unicornu, each 

Cortex Clatheriae, the hundred weight 
Cortex Limonum vel Aurantiorum, 
| _ the pound 

Cortex Caryophyllorum 

Cortex Peravianus 

Cranium Humanum, each | 
Cowitch, the pound 

I | Cream of Tartar, for dyers, the hun- 2 

| dred weight 

Dens Apri, the pound 


— 
© 
o 0 OG OO paz 


i 


I 

0 

o 

o 

0 

o 

2 

O 
Dens Equi Marin o 
Eboris Raſurae o 
Eſſence ot Lemons o 
Fechia Brugiata, the hundred weight 0 
Flores Camaemeli, the pound © 
_ | Flores Meliloti © 
| Granadilla Peruviana O 
| Gummi Copal o 
Lapis Hibernicus, the hundred W 1 

. I Lapis Hyacinthi, the pound 0 
Drugs, vocat. | Lapis Magnetis o 
1 1 0 Lapis Nephriticus 0 
Lapis Oftiocolla _ | O 

O 

o 

o 

o 

o 
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Lapis Rubinus 
Lapis Sapphirus 
Lapis Smaragdus 
Lapis Spongiae 
Lapis Topazae 3 
Mother of Pearl Shells, not of India 
I Oleum An ii 
Oleum Sariophyllorum 
Oleum Carui 
Oleum Cinamomi, the ounce troy 
Oleum Cimyni, the pound 
Oleum Juniperi 
Oleum Nueis Muſcatae Liquidum | 
Oleum Origani 
Oleum Palmae, the hundred weight 
Oleum Rhodie, the Pound 
Oleum Saſlafrae 
Oleum Thymae 
Oleum Vitrioli 


Orange Jeſſamine, or other perfumed 2 ; 


— 


SOG G AA S 0 


I olls 
— LYON oils, not rated 


8 


Pom- 
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PPompholix : 
Rhine Hurſt, the hundred weight 
| Radix Biſtortae 
| Radix Caſſuminiar, not of Baft-India, 
the pound 
Radix Enulae Campanae, the hun- 
| dred weight Fa | 
Radix Eringii, the pound 
| Radix Hypocacuanae 
Radix mei Athamantici 
Radix Phu 
Radix Serpentariae 
| Radix tormentillae, the hundred 1 
Reina Jalapii, the pound 
| Rezina Scamonii 
3 | Salop, not of India 
Drugs, vocat. & Sal runellae 
1 Sal Succini 
Sal Tamariſci 
Sal Tartari 
Sal Vitrioli 
Sal volatile Armoniaci 
J Sal volatile Cornu Cervi 
| Saccharum Saturni 
Sevum Cervinum 
Spiritus Cornu Cervi 
Spiritus Vitrioli 
Sulphur Vivum, the hundred weight 
Tartarum Vitriolatum, the pound 
Turpentine, not rated, the mT 
| weight | 
| * Aleis, the hundred 
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karthen- ware, except China, not rated, the pound 


9 0 ie 
Edging for hats of Caddas, the dozen © 5 
Enamel, che pound 3 9 8 
Foils for fencers, the dozen 0 15 6 

4 
3 i Panda of the Bri plantations, the if 
Grocery, pound # | 
Nocke * « Liquoriſh, in powder, 5 hundred wt. 2 o © 
I Plumbs, dried, the pound po 4 
(Raiſins, not rated, the hundred weight 0 10 0 


Hh 2 | | Grocery, 


| 6:5 

Grocery, voc. Raiſins of Lives or Belvidera 45 11 
perſpecti large, not exceeding three feet I © 
gh = large, exceeding three feet 2 0 
Slales, mall, the dozen 1 3 
Glaſs, broken, the hundred weight o 2 
Glover's clippings 0 5 
Graves for dogs 1 o 3 


Hay, the load, 36 raiſes, each 56 pounds 
_ Horns of cows, or oxen, the hundred 
EY the hundred, five ſcore 
Cow, or Ox-hair, the hundred weight 
Hair, voc. J Horſe-hair, the pound 
Human hair 
Hoans, the hundred, five ſcore 


J. 


Tron of Ireland, Kc. unyrought, not "os the ton 
Iron-ore 
Old Buſhel-iron 


noomodgenN 
o AN S Mo 


Iron- rod, leſs than a quarter of an inch, the hundred } 


weight 
Iron- pig, from the plantations, the ton 
Iron-wares, not rated, the hundred weight 
Juice of 88 the gallon 
K. 
Kelp, the ton 


| L. 
| Lird, the pound _ 
"Alexander, the ell I 
Borclaps 
| Damaſk and Diaper Towing of Ruſſia, half 
an ell in breadth, the yar 
Damaſk or Diaper Toweling, except of I reland 


Sileſia 


4 Neck-cloths, except India, the Joan 
Oil-cloth, the ell 


120 oils 5 


Sheets, old, the piece 


Spanifh or Portugal Einen, the ell 
LTrillets 


and Ruſſia, not rated, to be at the rates of 


| Sail- -duck, except from India, the . 


a, 


0 038309800 


0 o 0 0 300 


r K O O 0. 


M. f 
| . 
Maps, in frames "©, £ © 
of Barbary, or Prom 8 1 
Matting, 151 Holland, the yar o o 6 
Leaf metal, except gold, the packet, 250 leaves o o 6 
Metal for battery, the hundred weight 6 o o 
Morels, the pound 0 4 © 
| ng the barrel, 4.2 gallons 2 10 Q 
N. 
Nuts, called Cheſnuts, the buſhel 9-4" 
O. 
Oil of Hempleed, the ton, 2 52 gallons 20 DO 
Oil of Olives, not rated | 32 0 
* 
Pails, or Kits of wood, the dozen o 6 8 
Painters colours, not rated, the pound 0 6 


Atlas, ordinary; Genoa royal, fine Genoa, 

| Medium fine, one Holland royal, Medi-% o 14 o 

um paper, each rem | | 

Second Genoa royal, ſecond Genoa modi. my 

| um, ſecond fine Holland royal, each reamF 1 ©. 

Fine large Poſt, weighing 15 pounds per : 
ream, each ream v.99 


_ | Cartridge-paper, ordinary Elephant, ine 
large Poſt, under 15 pounds per ran, 5 7 6 
| each ream | | 
| Chancery double, each ream BD TIO 
Paper, Ordinary Royal, each rem 9 3 0 


voc. And the unrated Paper hereafter mentioned, 
b are to pay the new duties of 20 per cent. 
and 10 per cent. granted by the acts 10 An. 
cap. 9, and 12 An, cap. , according to 
the following rates: viz, 

Second Writing, imperial, the ream 

Second Writing, ſuper royal 

"Becond Writing, royal 

Second Writing, medium 

Second one Holland, royal 

Blue Paper, for ſugar-bakers 

| Ordinary royal } 

Tine Printing crown 


S 0 0 --— ww 
— : 


h 3 | Paper, 
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Fine Printing fool's cap. 
Brown cap 
{| Second ordinary Printing, crown 
Second ordinary Priating, fool's cap 
Ordinary pot 
Fine Genoa pot 
Second Genoa pot 
Brown Paper, the bindle, 40 quires 
| Small poſt, the ream 
8 the buſhel 
Pencils, the groce 
Pewter, old, the hundred weight 
Rickles, . not rated, the gallon 
Plat, Bermudas, far hats, the pound 
Plate, of gold, the ounce 
Platters of wood, the ſhock, 60 
Powder of braſs, for japanning, the ounce. 
Prints of paper, SOOT: India 


; 
voc. 


. 
_ Quilting, we of "Inn; the yard 


R. 
8 the Joan | | 
Rennet, Ws ren. 

S. 
Shuſapes, the nd 
Scale-board, the hundred N 
Scoops of wood, the dozen 
| _Clover-ſeed, the hundred weight 
Cole: ſeed, the quarter 
Seed, Hemp. ſeed, the laſt, ten quarters 
voc.) Lucerne-ſeed, the hundred weight 
I Maw-ſeed, the pound 
EMillet-ſeed, the hundred weight 
Shavings for hats X 
Sheep's guts, dried, the groce 


Silk, mixed with gold or ſilver, except India, the 


I 


pound, 16 ounces 
Coney-ſkins, the dozen 


Dog-ſkins, undrefled, the piece 
Elk-ſkins, the ſkin 
Fiſher-ſkins, the piece 


Skins, 


voc. 


; WW 


* ſkins, dreſſed 1 in alom, the 1 2 
b 


e ſcore 


Deer-ſkins, Indian, half dreſſed, the lb. 


Goat-ſkins, in the hair, not rated, the dozen 


2 
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Lamb- 


Cuſtoms. 


| Lamb-fkins dreſſed in oil 
ſlink, dreſſed 


fix ſcore 

{ undreſſed, in the wool 
>" Lion-ſkins, the piece 

. +4 Mooſe-ſkins 

-. | Muſquaſh, the fkin 

I Pan er-ſkins, the piece 


bkins, J Pelts, except Goat- pelts, the hundred, 5 ſcore 


voc. ] Pelts of goats, dreſſed, the dozen 
a 
Rackoons, the ſein 
| Shagreen-ſkins 
I Sheep kins, dreſſed, the dozen 
} Swan-ſkins, the piece 
+ » | Tails or Tips of Sable 
Bd s yger- ſkins 
t Vizer-{kins . 


1 ( Wood- ſhocks, the "TAP 
Shovels of wood, unſhod, the dozen | 
Shuttles for weavers | 
Skates of wood, ſhod 
Slays for weavers | 
8nowting, the hundred weight 
8 hard, not rated, the . 9 

dap, Þ ſoft, not rated 
Soaper's waſte, the ton 
Socks of thread, the dozen pair 
Spelter of Germany, the hundred weight 
i Brandy, of France, the . 252 gallons 

ws Spain or Italy 

not rated 
Citron-water, the gallon 
8 rits Geneva 

doe. Hungary-water 

* |] Rackee of Turkey 
Roſa Solis, and cordials not rated 
Rum | 
_ | Viſney from Turkey 
_ UUfquebaugh 

Stockings of thread, the dozen 


Grave-ſtones, of _ 4 FOTY the foot 


poliſhed 


Stones, } of other ſtone | 
voc. J Marble, poliſhed, except Grave-ſtones and 
| paving Win! L 
| Marble- locks, the ſolid foo 
= ith | Hh 4 


I gink, undreſſed, ih the wool, the hundred, *} 
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Stones, 
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Stones, 
voc. 


Spinal, 
Spokes 
ſhort 
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Marble Poing lone, rough, the ſoot 
poliſhed 
Paving - ſtones, not of marble 
Pibble-ſtones, the ton 
Slates, in frames, the dozen 
Tables of Slate, in frames, the Pieve 
without frames 

fine, the pound | | 

for cart-wheels, long the thouſand 


Swingles, the groce 


8 


Tails of cows, the hundred, containing tre fire . 
Tape, open, the dozen pieces 


Tea- tables, 


lackered, except India 
unlackered, the piece 


Ticking, not rated, the Foy RY thirty-ſix 


yards 


Tortoiſe-ſhell, the Fn 
Truffles | 


V. 


Valoaia, for 4 ers, the hundred weight 
Vermachelli paſte,” the pound 


Bay or Myrtle-Wax, the pound 


Vinelloes 
1 Wafers, the pound Eon 
8888 FO) other Waters, not 
rated, the dozen bottles, each cont. 
three pints 
a : 
Water, voc. Pyrmont · water, &c. the dozen bottles, 


each exceeding three pints 
Spa- water, the baſket, containing one 
| Hundred and fifty flaſks, three pints 


each 


Weld, for dyers, the hundred weight 


5 Wheel; 


Wocd, 


for 98 the piece 
Anchor-ſtocks the piece 
Battens, fix inches and a half wide, the 
hundred, containing 120 
voc. Beech Pads, two inches thick 
I Beech plank, above two * the) 
load, fifty feet 
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Woods, voc. 


Wanne Tubs, the dozen 
ſingle, under twenty-four feet, the hundred, 


| double, of twenty-four feet and upwards 
| Wood for 


| f Coney-wool, the pound 
Wool, voc. Le in foreign ſhips, the 


Cuſtoms. 


Beech quarters, under five inches, the 


hundred, cont. 120 
| Beech quarters, five inches, and 6 IE 

| t eight - 
Box-wood, the ton 

Deals, not rated, exceeding md feet, 

| the hundred, containing one hundred C 15 


hundred, containing one hundred 
and twenty 
five inches, and under eight 5 
Hand- ſcoops, the dozen | 0 
| Hand-ſpikes, the hundred, { cont. — 


bas quarters, under five inches, = 


hundred and twenty 
Kilderkin ſtaves 


o 
for ſhipping, 8 inches ſquare, | 

0 and under 5 
Knees ] for ſhipping, above 8 inches, 
of oak top a as timber, the load 
„ 1 or * the hun- 


boards, under two inches thick, ö 


FD the hundred, containing one 
Oak, hundred and twenty 
pon the load, fifty feet ſolid 3 


Pailing- boards, the hundred, cont. 
one hundred and twenty > 

Round wood SY 

Wainſcot-boards, the inch, or wi 


containing twelve feet in length and 
one inch in thickneſs 


containing one hundred and twenty 
Nicarago wood, the hundred weight 


of other ſorts, not rated 


hundred weight 


20 


and twenty | 
| of twenty feet, or under, not rated 3. 
Fire-wood, the fathom _ „ 


oO N © 80 


% © 


dred, cont, 120 
Lath-wood, the fathom 
Mohogany timber; the ton 
and under fifteen feet long, 2 


1mber, the load 7 5 
Olive-wood, the ton ">=. 
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„ 1 1 1 the pound 3 3 45 ” y 

| Shee wool, from any o ace 
wobl. VWs thin mentioned in the N 3 
| Rates | 
Wire of ain, or copper, not rated, the hundred weight 6 10 0 


v. 


Wick pam, the dozen pounds 
Worſted yarn, two or more threads, the Pound 


Yokes for oxen, the Pair 


©00 
ha 3 \Q 
© 00 
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RULES 


RULES, ORDERS, 


„ 


NY thing in this Additional Book of Rates, 
is not to alter the method for aſcertaining the 
value upon unrated goods imported of the product 
of the Eaſt-Indies, or other parts, within the limits 
of the charters granted to the united company of 
merchants of England trading to the Eaſt-Indies; 
Or, to the charging any duty upon wood or lum- 
ber, which are to be imported duty free, by 8 
Geo. I. cap. 12. during the continuance of the 
faid act; 5 Ee 1 4 
Or, to the charging any duty upon drugs uſed in 
dying, which are to be imported duty- free, by vir- 
tue of 8 Geo. I. cap. 15, i 
The value of goods omitted (other than thoſe of 
India, Perſia, or China) ſhall be aſcertained by the 
oath, or affirmation, of the merchant, in the pre- 
ſence of the cuſtomer, collector, comptroller, and 
ſurveyor; or any two of them: and the collector or 
comptroller, or other proper officers of the cuſtoms, 
may open ſuch goods; and the importer ſhall, on 
demand in writing, deliver ſuch goods into his ma- 
jeſty's warehouſe ; and the cuſtomer, or collector, 
ſhall pay to ſuch impotter the value of ſuch goods 
ſo ſworn to, with an addition of the duties paid, and 
of ten per cent. taking a receipt, as if they W 
: | ſold; 


444 Cuſtoms. | 
fold ; and out of the produce, the money paid ſhall 
be repaid to ſuch cuſtomer or collector, to be replaced, 
aud the overplus ſhall be paid to the ſinking- fund, 
by the title of under-rated goods imported under. 
valued. | ee | 
. Sp. ComyrTon, _. 
Speaker of the Houſe of Commons: 
195. Stat. 11 Geo. I. cap.! 30. ſect. 16. If any 
perſon ſhall knowingly harbour, keep, or con- 
ceal, any prohibited or run goods, liable to any du- 
ties of cuſtoms or exciſe, the party offending ſhall _ 
_ forfeit all ſuch goods and treble the value. 


196. Se&t. 17. The value of ſuch goods ſhall be 
taken according to the prices, as the beſt goods of 


the like ſort ſhall bear in London. 


197. Sect. 18. If any perſon ſhall offer to ſale | 


=) any goeds prohibited, or which have been, or ſhall, 


by the party be pretended to have been run, all 
| ſuch goods, with the package, ſhall be forfeited, and 
may be feized by the party to whom the ſame ſhall | 
be offered to fale ; or by any officer of the cuſtoms 
or exciſe : provided that, if ſuch ſeizure be made 
within the limits of the bills of mortality, then within 
twenty-four hours; and if it be made in any other 
place, then in forty-eight hours next after ſuch 
{eizure, ſuch goods ſhall be ſecured in manner follow- 
ing: viz. if ſuch goods are prohibited, or liable to 
cuſtoms, and not to exciſe and inland duty, they 
ſhall be ſecured in ſome ware-houſe, under the care 
of the officers of the cuſtoms, near the place: and 
if the ſeizure be made at a place too remote from any 
| ſuch ware-houſe, then they ſhall be lodged in ſome 
exciſe- office near the place of ſeizure ; but if ſuch 
goods be liable to an exciſe, then they ſhall be put 
into ſome office of exciſe, or under the cuſtody of 
ſome officers of excile near the place, 


198. Sect, 


19. Sect, 19. Every perſon expoſing ſuch goods 
to ſale, ſhall, heſides forfeiting ſuch goods, forfeit 
alſo the treble value, to be eſtimated as afore- 
A 1 SOR: F 
1 197. Sect. 20. Prohibited, or run- goods, as ſuch 
bought by any perſon, together with the package, 


mall alfo be forfeited, and may be ſeized from the 


buyer, either by the ſeller, or any other officer of 
the cuſtoms or exciſe, provided that within the like 
reſpective times, as before, ſuch goods be ſecured in 
like manner as before direfted. e 
200. Sect. 21. Where any perſon ſhall buy pro- 
hibited goods, which by the ſeller ſhall be pretended 
to be prohibited or run, the buyer, beſides the 
goods, ſhall alſo forfeit treble the value, to be eſti- 
mated as aforeſaid; provided that it is not intended 
that, as well the party buying as the party ſelling, 
Mall both forfeit the treble value of the ſame parcel; 
but the party, whether buyer or ſeller, who ſhall firſt 
_ proſecute the other, ſhall. be diſcharged from the tre- 
ble value of every parcel, ; on account whereof, 
che other party ſhall be proſecuted with effect ; pro- 
vided that, if within one month after ſuch ſeizure by 
the party, a proſecution is not commenced and car- 
ried on by the party who ſhall ſeize ; the warehouſe- 
keeper, or other perſon in whoſe cuſtody ſuch goods, 
Sc. ſhall be ſecured, may proſecute for the forfeiture 
of ſuch goods. e „„ 
201. Sect. 32. If, upon the tryal of any ſuit re- 
lating to his majeſty's cuſtoms, or exciſe. or the du- 
ties upon falt, or any other duties, any queſtion 
mall ariſe, Whether any perſon be an officer of any 
of the ſaid offices, proof ſhall be admitted that ſuc 
perſon exerciſed ſuch office, without producing the 
deputation whereby ſuch officer was appointed; and 
ſuch proof ſhall be legal evidence, unleſs, by other 
evidence, the contrary ſhall appear. ny 
202. Stat. 12 Geo. I. cap. 28. ſect. 1. It ſhall be 
lawful for the commiſſioners of the cuſtoms and _ 
2 RD N ciſe, 


” 


446 .Cuftdms, 
ciſe, to cauſe all ſuch goods which ſhall” be” ſeized 
for unlawful importation, or for non-payment of du. 
ties, or other cauſe of forfeiture, to be proceeded 
againſt; and they may cauſe all ſuch tea and coffee 
which ſhall be ſeized within the cities of London 
and Edinburgh, and condemned to be publicly fold 
there; and for ſuch tea and coffee as ſhall be ſeized 
in other places, the commiſſioners may cauſe the 
ſame, after condemnation, to be brought to and pub- 
| licly fold in London or Edinburgh reſpectively ; and, 
for ſuch foreign brandy, rum, or other foreign exciſe. 
able liquors, which ſhall be ſeized, the commiſſion- 
ers ſhall, after condemnation, cauſe the ſame to be 
publicly fold to the beſt bidder, at ſuch places as they 
ſhall think proper. iter | 
203. Sect. 3. The officer, or other perſon, mak- 
ing ſuch ſeizure, ſhall be allowed one third of the 
ſam ariſing from the ſale of ſuch tea, coffee, or li- 
quors, free from charges. „„ 
204. Sect. 3. The commiſſioners, if they think 
fit, may cauſe ſuch tea as cannot be ſold for five 
ſhillings the pound, to be deſtroyed; and the perſon 
making the ſeizure to be rewarded, as the commiſ- 
ſioners ſhall think proper; ſuch reward not exceeding 
one ſhilling and ſix pence in each pound of tea. 
205. Sect. 4. The commiſſioners of the cuſtoms 
mall cauſe the remaining part of the produce of ſuch 
ſales, after paying the reward to the officer, and the 
charges for ſuch ſeizures, as are made by any officer 
of the cuſtoms, to be paid into the Exchequer in lieu 
of his majeſty's moiety. 5 „ 
206. Sect. 5. The commiſſioners of exciſe ſhall 
cauſe the remaining part of the product of ſuch ſales, 
after paying the reward and charges for ſuch ſei- 
Zures as are made by any officer of exciſe, to be 
paid, as now practiſed, in lieu of the king's 
molety. HE | 5 
207. Sect. 6. No perſon ſhall be entitled to any 
reward on the ſeizure of any goods by virtue of 11 | 
act, 


Cuttomtk. 


act, unleſs notice be given to the next officer of ex- 
ciſe, or to the ſuperviſor of the diſtrict, within forty- 
eight hours, who ſhall take account of the goods; 


nor ſhall the goods be removed without a permit 


ſigned by the officer of exciſe, or the ſuperviſor of the 
diſtrict, under the penalty of ſuch goods being res 


ſeized as forfeited, by any other officer of. we cal. 


toms or exciſe. 

208. Sect. 7. If any officer of the cuſtoms or ex- 
ciſe ſhall trade in tea, coffee, brandy, or other exciſe- 
able liquors, he ſhall not only loſe his employment; 
but alſo forfeit fifty pounds to any perſon who ſhall 


inform or ſue for the ſame ; and be rendered incapa+ 
ble of having any place in the revenue ; which laſt 


forfeiture ſhall be recovered in any court at Weſtmin- 
ſter, or in the Exchequer at Edinburgh. 


209. Set. 8. If any foreign goods ſhall be ſeized 


for any cauſe of forfeiture, and any diſpute ſhall ariſe, 


Whether the duties have been paid, or legally 


compounded for; or concerning the place from 
whence ſuch goods were brought; in ſuch caſes, 
the proof ſhall lie on the claimer of the goods, and 
not on the officer; the act of 6 Geo. I, cap. 21, not 
withſtanding. $56 

210. Sect. 9. Nothing in this act hall kinder 


the officers, or other perſons, from recovering the 


penalties provided by the laws, as they now ſtand. 


211. Sec. 14. It ſhall be lawful for the commiſ- 
ſioners of the cuſtoms to cauſe any ſhip, boat, or gal- 


ley, which ſhall be ſeized and condemned, according 
to 8 Geo. I. cap. 18, to be uſed by the officers of the 
cuſtoms, together with the tackle; the officers who 
ſcized the ſame being firſt paid their ſhares. a 

212, Set. 15. If the commiſſioners ſhall not 
think fit to make uſe of ſuch ſhip, boat, Sc. they 


mall cauſe the principal officers of the cuſtoms in the 


place to ſee the hull thereof burned. 


213. Sect. 16. One juſtice of the peace ſhall have 


bone to adminiſter an oath to perſons {killed in the 
value 


Ay 


. 
3 ex nes 5 <3 a —— — — — ——— FR — —— — . ——— 
* 


value of the goods, veſſels, boats, Cc. mentioned 
to have been ſeized in the information exhibited be. 
fore any juſtices of the peace, to view the ſame, and 
to make a return of the quality and value thereof 
to ſuch juſtices in a limited time; and after the 
goods, veſſels, Ic. ſhall have been condemned by 
ſuch juſtices, they ſhall be publicly ſold to the beſt 

bidder, at ſuch places and times as the commiſſioners 
ſhall think proper. | | | | 
214. Sect. 17. It ſhall be lawful for any ſearcher, 
or other proper officer of the cuſtoms, after the 
entry of goods whereon there is a draw-back, or 
premium, or of goods prohibited to be uſed here, or 
pepper, to open and examine any bale or package; 
and, if the goods ſhall be found to be right entered, 
the ſearcher ſhall, at his own charge, cauſe them to 
be repacked ; (which charge ſhall be allowed by the 
commiſſioners, if they think it reaſonable); but if 
the officer ſhall find ſuch goods to be leſs in quantity 
or value than is expreſſed in the exporter's indorſe- 
ment on his entry, or, entered under a wrong deno- 
mination, whereby his majeſty would have been de- 

 Frauded ; all ſuch goods may be ſeized, and ſhall be 
forfeited ; and the owner ſhall loſe the benefit 
of the draw-back for ſuch goods, and the value 

there.. : | 

213. Sect. 18. If any goods, on which duties 
are payable, or which are prohibited to be exported, 
ſhall be ſhipped for parts beyond ſea, without a war- 
rant, or without the preſence of an officer of the 
cuſtoms appointed for that purpoſe ; all ſuch goods, 
or the value thereof, ſhall be forfeited ; one moiety 
to the crown, the other to him that will ſeize or ſue 
for the ſame. 56 : Ef 
216. Sect. 19. It ſhall be lawful for the com-, 
miſſioners to cauſe all goods which ſhall be brought 
into his majeſty's warehouſes for ſecurity of the cuſ- 
toms, or other duties, and ſhall have remained there 
fix months, to be publicly fold, and the produce — 
| | C 
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be applied as by the act 12 Ann. ſtat. 2, cap. 8, 
par. 212. 188 n | 
217. Sect. 21. No draw-back ſhall be allowed 
for tobacco, or other foreign commodities exported 
from Great Britain, or Ireland, to the Ifle of Man. 
218, Sect. 22. No tobacco, wine, brandy, Eaſt- 
India, or other commodities, other than ſuch as are 
ot the product of the Iſle of Man, ſhall be brought 
from that iſland to Great-Britain or Ireland, or 


within the limits of any port; and if any veſſel, hav- 


ing on board ſuch goods, ſhall be found within the 
limits of any port; ſuch veſſel, together with the 


rackle, and all ſuch goods fo found on board, or 


the value thereof, ſhall be forfeited ; and every per- 
ſon who ſhall take ſuch commodities out of ſuch 
veſſel, or carry the ſame on ſhore, contrary to this 
act, or be aſſiſting therein, ſſ all forfeit one hundred 
pounds, or ſuffer fix month's impriſonment; at the 


diſcretion of the court in which he ſhall be con- 


victed. Om SF 

219. Sect. 23. If any perſon ſhall enter any fo- 
reign goods for exportation to parts beyond ſea, 
other than the Iſle of Man, in order to obtain the 


draw back, and ſuch goods ſhall be carried to that 


iſland and landed there, the exporter ſhall forfeir 
the draw-back, as alſo the treble value of the goods; 


and the maſter of the veſſel ſhall be liable to the ſame 


penalties, and ſhall alſo ſuifer fix months impriſon- 
ment. | | | | ogy” 


220. Sect. 24. The Ille of man ſhall be inſerted 


in the oath upon all debentures for foreign goods ex- 
ported, where the-exporter is to ſwear that ſuch goods 
are not intended to be landed in Great-Britain or 
Ireland. ; | | f BS, 

221. Set. 23. It ſhall be lawful for the Treaſury 
on the behalf of his majeſty, and for the right ho- 
nourable James, ear] of Derby, and all perſons 


claiming under the ſaid earl, or his anceſtors, to con- 
tract for the purchaſe of any eſtate which the ſaid 


5 earl 


earl, or ſuch other perſon have in the iſland of 
Man; and upon executing ſuch contracts, it ſhall 
be lawful for the Treaſury, out of any duties upon 
importation or exportation in England, Wales, or 
Berwick, to order the payment of ſuch money as 
ſhall be agreed on for ſuch purchaſe. 
222. Se. 27. If any perſon in priſon for want of 
bail, (being taken by capias out of any. court at 
Weſtminſter, or Edinburgh) upon any information 
for having been concerned, in the unſhipping any 
goods liable to duties, either cuſtoms, exciſe, or 
falt, or any goods prohibited; or for having 
any ſuch goods knowingly come to his hands; or 
upon any information in relation to any fraud about 
any draw back, or certificate-goods ; or in relation 
to any other fraud, in order to leſſen the revenue of 
the cuſtoms, exciſe, or ſalt duty; or upon any pe- 
nal ſtatute relating to the ſaid revenues, ſhall neglect 
to appear or plead to ſuch information to be de- 
| livered to ſuch perſon, or to the goaler, or turnkey, 
at the priſon, by the ſpace of one term, judg- 
ment ſhall be entered againſt him by default; and, 
if judgment ſhall be obtained againſt any ſuch per- 
ſon, and he ſhall not pay the ſum recovered, execu- 
tion ſhall be iſſued nor only againſt the body, but 
alſo againſt his real and perſonal eſtate, though he 
continue in priſon, 5 
223. Sect, 28. It ſhall not be lawful for any 
perſon to enter any information in the courts at 
_ Weſlminſter, or Edinburgh, for the recovery of any 
penalty inflicted by any of the laws of the cuſtoms, 
exciſe, and duty upon falt, unleſs in the name of the 
attorney-general, or of ſome officer of one of the ſaid 
revenues: and if any information is entered in any 
other perſon's name, all proceedings are declared 
void; and the courts ſhall cauſe ſuch information to 


be taken off the file. 


For 


ſubſidies and duties payable upon importation of wine- 
lees, ſhall ceaſe. 
223. Sect. 2. Wine-lees imported into Great- 
Britain, ſhall pay the {ame duties as wine, according 
to the ſevetal growths. 

226. Sec. 3. Theſe duties ſhall be collected as the 


duties upon wine. 


227. Sect. 4. No draw-back ſhall be allowed for 


 wine-lees exported. 


228. Sect. 5. Lignum-vite imported on the con- 


_ ditions Gear i in the at 8 Geo. J . 445 {hall be 
free from cuſtoms. 


229. Stat. 9 Geo. cap. 25, ſect. 1. Al 5 of 
Great- Britain who, before the twenty-ſeventh of 
April, 1736, have incurred any penalty for clandeſ- 


tine running prohibited goods, or foreign goods lia- 
ble to cuſtoms and exciſe; or for making falſe report 
or entry of any ſhip : or for breaking bulk before 
report ; or for altering the package of goods; and 
any perſons who have beat or hindered any officer of 


tlie cuſtoms or exciſe in the execution of his duty; or 
who have given © or offered a bribe to any Aer, ſhall 
be indemnified. 
230. Sect. 2. All his majeſty's ſubjects may plead 


this act of indemnity without fee, but only one ſhilling 
and four pence to the clerk who ſhall enter ſuch 
plea. 

231. Se. 3. Every perſon who ſhall take benefit 


of this act, and who ſhall have brought any action 


or proſecution againſt any officer of cuſtoms or exciſe; 
or any perſon aſliſting ſuch officer, for any thing 
done on occaſion of any matters by this act releaſed, 


| ſhall, before he ſhall be admitted to ſuch plea, diſ- 


charge ſuch action and proſecution. 
2232. Sect. 4. If any perſon, who ſhall claim the 


benefit of this act, ſhall, after ſuch claim, com- 


15 12 | mence 
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224. Stat. 1 Geb. II. ſtat, 2. cap. 17. ſect. 1. The 


| 
' 
| 
| 
| 


mence any action or proſecution againſt any officer of 


cuſtoms or exciſe; or other perſon who ſhall have 


aſſiſted ſuch officer, for any thing done on occaſion 
of any of the matters diſcharged by this act, ſuch 
claim ſhall be a releaſe to ſuch officer or other perſons; 
and ſuch officer, or other perſons, may plead the ge- 
neral iſſue. . | 
233. Sect. 5. Every perſon who ſhall take benefit 
of this act, and ſhall afterwards commit any of the 
offences before-mentioned, or any of the offences 
hereafter mentioned, ſhall be liable to be proſecuted, 
not only tor ſuch new offence, but allo for the of- 
fences committed before this act, and for all bonds 


given for his majeſty's uſe called Smuggling Bonds. 


234. Sect. 6. This act ſhall not diſcharge any 
judgment actually levied before this act, nor any judg- 
ment in reſpect to ſuch part as belongs to the in- 
ſormer, until ſuch perſon who would take benefit of 


this act, ſhall pay to ſuch informer the coſts of ſuch 
Tom: --- 2 


235. Sect. 7. If any perſon, guilty of any of the 
offences before mentioned, for which ſuch perſon is 
liable to be tranſported, ſhall take the benefit of 


this act, and ſhall afterwards commit any of the ſaid 
offences, for which he is now liable to be tranſported, 


every ſuch perſon ſhall ſuffer death, as in caſes of fe- 


lony, without benefit of clergy. 


236. Sect. 8. All perſons who have compounded 
with the Treaſury, or any of the barons of the Ex- 
chequer, or the commiſſioners of the cuſtoms or ex- 
Cie, in reſpect of the above-mentioned offences, ſhall 


make good ſuch compoſitions; or, in deſault thereof, 
fall be excluded from all benefit of this act; ex- 
cept out of this act all ſeizures of goods, veſſels, 


horſes, or carriages, forfeited by any law relating to 
cuſtoms or exciſe ; and alfo except all cuſtoms due 
upon lawful importation of goods, and debts due 


to his majeſty upon bond or other contract concern- 


ing the lawful importing of goods; and all bonds 
; given 


given by officers of the cuſtoms or exciſe for the uſe 
of his majeſty; and all demands due to his majeſty in 
reſpect of debentures or certificates wrongfully ob- 
tained, or become void; and all demands for cuſ- 
toms, exciſe, and other duties, concerning which 
there is any proſecution depending. 
237. Sect. 9. Incaſe any judgment ſhall be given 
for his majeſty in any ſuits depending on the eleventh 
of May, 1736, for any demands for money paid up- 
on debentures, or certificates wrongfully obtained or 
become void; it ſhall be lawful for the Treaſury to 
compound or diſcharge the ſame, notwithſtanding 
any appropriation thereof by act of parliament; 
ſo as all monies received by ſuch compoſition, ſhall 
be applied in ſuch manner as the original demands 
OG 5 
238, Sect. 10. Upon information upon oath be 
fore any one juſtice of peace, that any perſons, to 
the number of three, have been aſſembled for run- 
ing of goods, and have been armed with offenſive 
weapons ; ſuch juſtice ſhall grant his warrant to the 
conſtables and peace-officers, to take to their aſſiſt- 
ance as many of his majeſty's ſubjects as may be 
thought neceſſary for the apprehending every perſon 
againſt whom ſuch information ſhall be given; and 
ſuch juſtice ſhall (if upon examination he find cauſe) 
commit all the ſaid perſons to the next county-goal, 
without bail, until they be diſcharged by law; and 
every ſuch perſon, upon proof of his being aſſembled 
and armed, in order to be aſſiſting in the clandeſtine 
running prohibited or uncuſtomed goods; and, upon 
conviction of ſuch offence, ſhall be adjudged guilty 
of felony, and ſhall be tranſported as a felon for 
wen years.” ite =: Sb 
239. Sect. 11. Every perſon who ſhall apprehend 
any perſon guilty of the offences laſt mentioned, 
ſhall have, for every offender convicted, fifty pounds 
and if any perſon ſhall be maimed, or dangerouſly 
wounded, in endeavouring to apprehend ſuch offend- 
© RI ers, 
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ers, every perſon ſo maimed or wounded, ſhall, upon 


ſuch conviction, have fifty pounds over and above 
any other reward; and, in caſe any perſon ſhall be 
killed in purſuit after ſuch offenders, the executors, 
or adminiſtrators of ſuch perſon killed (upon certifi- 
cate of the juſtice of afſize, or the two next juſtices 


of peace, of ſuch perſon being ſo killed,) ſhall have 


fifty pounds over and above any other reward. 
240. Sect. 12. If any offender ſhall, within three 
months after ſuch offence, and before conviction, 


_ diſcover two accomplices to the commiſſioners of 
the cuſtoms or exciſe, ſo as they be convicted, the 


offender diſcovering ſhall have fifty pounds for every 
offender ſo convicted, and ſhall be diſcharged of ſuch 


_ offence. 


241. Sect, 13. All perſons who, to the number 


ol two in company, ſhall be found paſſing within 


five miles from the ſea-coaſts, or any navigable river, 


with horſe or carriage, whereon there ſhall be laden 
more than {ix pounds of tea, or brandy exceeding 


five Enllons, nor paving paid the duties, and not 
having a permit, or any other foreign goods, above 


the value of thirty pounds, landed without due en- 
try and payment of duties, and ſhall carry offenſive 
arms, or wear any diſgu ſe, or ſhall forcibly reſiſt any 
officers of the cuſtoms, or exciſe, in the execution 
of their office, ſhall be deemed runners of foreign 


goods within the act 8 Geo. I. cap. 18, to prevent 


clandeſtine running of goods, Sc. and the proof of 


entry and payment of duties, and of the manner how 


the faid perſons fo found with the goods came by 
the ſame, ſhall wholly lie on ſuch perſons; and all 
perſons convicted of the ſaid offences, ſhall be guilty 
of felony, and ſhall be tranſported as felons for ſeven 
years. . e 

242. Sect. 14. All goods ſo found, and all arms 
found with ſuch perſons, and the furniture to their 
horſes and carriages, and the package of all goods 
o found, ſhall be forfeited, 1 | 
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243. Sect. 15. If any officer of the cuſtoms or 
exciſe ſnall be maimed, or dangerouſſy wounded, by 
any offenders herein laſt mentioned, in the execution 
of his office, or in the apprehending ſuch offenders, 
all ſuch officers and perſons ſo maimed and wounded, 


ſnall, upon the conviction of ſuch offenders, have 


fifty pounds over and above any other reward; and, 
in caſe any perſon be killed in the apprehending 
ſuch offenders, the executors, or adminiſtrators, of 
ſuch perſon killed, upon certificate of the juſtice 


of aſſize, or the two next juſtices of the peace, 
ſhall have fifty pounds over and above any other 


reward. 
244. If any other perſon ſhall, within three 
months after any of the offences laſt mentioned ſhall 


have been committed, diſcover to the commiſſioners 


of the cuſtoms or exciſe, any perſon guilty of ſuch 
offence, ſo as ſuch offender be convicted, ſuch diſ- 
coverer ſhall have fifty pounds for every offender 
ſo convicted, over and above any other reward. 

245. Sec. 17. The commiſſioners of the cuſtoms 
and exciſe, in England and Scotland reſpectively, 
ſhall cauſe the ſeveral rewards in this act mentioned, 
to be paid to the perſon entitled thereto, by the re- 
ceiver-general, or caſhier of the cuſtoms and exciſe, 
out of any public-money in his hands, under the ma- 
nagement of the ſaid commiſſioners, upon producing 


a certificate of the judge of the court before whom 


ſuch offenders ſhall be tried, certifying their convic- 
tion; or upon producing ſuch certificate of ſuch 

_ perſons being ſo killed, as aforeſaid ; and if any diſ- 
pute ſhall ariſe between the perſons entitled, the ſame 
thall be divided in ſuch ſhares as to the commiſſioners 
ſhall ſeem juſt. 


246. Sect. 18. Upon information upon oath be- 


fore one juſtice of peace, that any perſons are loiter- 


ing within five miles from the ſea- coaſt, or from any 


navigable river; and that there is reaſon to ſuſpect 
they wait with intent to be aiding in running goods, 
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it ſhall be lawfu' for ſuch juſtice to cauſe ſuch per- 
fons to be brought before him, and to grant war- 
rants for apprehending ſuch offenders; and if ſuch 
perſons ſhall not give a ſatisfactory account of them- 
ſelves, or make it appear that they are not concerned 
in carrying on of any frauduleat trade, and are not 
at ſuch place with intent to carry on the ſaid clan- 
deſtine practices; every perſon who ſhall not give 
ſuch ſatisfaction to ſuch juſtice ſhall be committed to 
the houſe of correction, to be whipped, and kept to 
hard labour for any time not exceeding one month; 
and the commiſſioners of the cuſtoms or exciſe ſhall 
cauſe to be paid to the perſon informing of ſuch of- 
fender, a reward of twenty ſhillings for my ſuch 
offender ſo taken. 
247. Sect. 19. If ſuch perſon, ſo brought before 
ſuch juſtice, ſhall deſire time for making it appear, 
that he is nat concerned in any of the fraudulent 
practices abovementioned, ſuch perſon ſhall not be 
puniſhed ; but in ſuch caſe it ſhall be Jawful for ſuch 
Juſtice o commit ſuch perſon to the common gaol, 
until he ſhall give ſuch account, or give ſecurity n not 
to be guilty of the ſai] offences. 
22448. Sect. 20. If any perſon ſhall offer tea, 
brandy, or other ſpirits to fale, not having a permit; 
or if any pedlar ſhall offer ſuch tea, brandy, or other 
ſpirits to ſale, although ſuch pedlar ſhall have a 
permit, it ſhall be lawtul to every perſon to whom 
the ſame ſhall be offered to ſale, to ſtop ſuch tea, 
brandy, or ſpirits, and carry the ſame to the next 
warehoute belonging to the cuſtoms or exciſe, and to 
bring the perſon offering the ſame to ſale, before 
any of his ma jefty's juſtices of peace, to be com- 
mitted to priſon, and proſecuted for the penalties 
incurred for ſuch offence ; and ſuch tea, brandy, or 
other ſpirits, ſhall be proſecuted in the name of ſuch 
perſon who ſtopped the ſame, as if the goods had 
been ſeized by any officer ; and after condemnation 
of the goods, and commirment of the perſons offend- 


ing, 
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ing, the perſons ſeizing the ſame ſhall be intitled to 


one third part of the groce produce of the fale of 
ſuch goods; and in caſe ſuch perſons ſeizing the ſaid 
goods ſhall deſire 1t, the commiſſioners ſhall in the 
mean time cauſe one ſhilling for every pound of tea, 
and one ſhilling for every gallon of brandy fo ſeized, 


to be paid to ſuch perſons, upon a certificate of fuch 


Juſtice, of ſuch offenders being committed, and after 
fale, the monies ſo paid ſhall be replaced. . 


249. Sect. 21. Perſons employed in carrying 


goods run, in whole cuſtody the ſame ſhall be found, 
knowing the ſame to be run, and who ſhall be con- 
victed upon appearance or default, upon the oath of 


one witneſs, before one Juſtice of peace, ſhall forfeit 
treble the value of ſuch goods; one moiety to the 


informer, the other moiety to the poor of the pariſh, 
to be levied by diſtreſs and ſale of goods by warrant 


of ſuch juſtice ; and for want of diſtreſs, ſuch offen- 


der ſhall be committed to the houſe of correction, to 


be whipped, and kept to hard labour for any time 


not exceeding three months, . 
250. Sect. 22. Where any veſſel coming from 
foreign parts, and Having on board ſix pounds of 
tea, or any foreign brandy, or other ſpirits, in caſks 
under fixty gallons, (except for the uſe of the ſea- 


men, not exceeding two gallons for each ſeaman) 


ſhall be found at anchor, or hovering within the li- 
mits of any of the ports of this kingdom, or within 


two leagues of the ſhore, or ſhall be diſcovered to 


have been within the limits of any port, and not 


proceeding on her voyage, wind and weather per- 


mitting, {unleſs in caſe of neceſſity, which the maſter 
ſhall make proof of before the collector or other 
chief officer of the cuſtoms of ſuch port, immediate- 
ly after the arrival of ſuch veſſel into port) all ſuch 
tea, foreign brandy, and ſpirits, together with the 
package, or the value thereof, ſhall be forfeited, and 
the ſame may be ſeized, or the value thereof ſued 
for by any officer of the cuſtoms or exciſe. 

Ki = 261. Se. 
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251, Sect. 23. In caſe any foreign goods ſhall by 
any veſſel be taken in at ſea, within four leagues 
from the coaſts of this kingdom, without payment 
of duties, unleſs in caſe of neceſſity, or ſome other 
lawful reaſon, of which the maſter ſhall make proof 
before the chief officer of the cuſtoms of the firſt 
port where he ſhall arrive) ſuch goods ſhall be for- 
feited ; and the maſter taking in the ſame, and all 
perſons concerned in the unſhipping or receiving of 
the ſaid goods, ſhall forfeit treble the value; and the 
veſſels into which the ſaid goods ſhall be unſhipped, 
ſhall alſo be forfeited, any ſhip ſo to be forfeited not 
exceeding the burthen of one hundred tons, and the 
maſter of ſuch ſhip, out of which ſuch goods ſhall 
be taken, ſhall allo forfeit treble the value. 
2232. Sect 24. If any perſon (hall offer any bribe 
to any officer of the. cuſtoms or exciſe, to do any act 
; whereby his majeſty may be defrauded in his ſaid re- 
\ venues, every perſon ſhall for every ſuch offence for- 
\ feit fifty pounds. V 
2353. Sect. 25. One moiety of the forfeitures in 
this act ſhall be to his majeſty, and the other moiety 
to ſuch perſons as ſhall ſue for the ſame, (except 
where any other appropriation is made by act of par. 
liament) and the ſame forfeitures may be ſued for in 
any of his majeſty's courts of record at Weſtminſter, 
or in the Exchequer at Edinburgh, except where 
proviſion to the contrary is made by ſtatute. 
22354. Sect. 26. Any indictment or information 
for any aſſault upon any of the officers of the cuſ- 
toms or exciſe may be inquired of, tried, and deter- 
mined in any county of Englanßc 
255. Sect. 27. All goods found concealed on 
board any ſhip, after the maſter ſhall have made his 
report at the Cuſtom-houſe, and not mentioned in 
the ſaid report, ſhall be forfeited, and may be ſeized 
and proſecuted by any officer of the cuſtoms, and the 
maſter of ſuch ſhip, (in caſe he was privy to ſuch con- 
| concealment) 
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* concealment) ſhall forfeit treble the value of the 


goods. 00 obs” 
2356. Sect. 28. If any officer of the cuſtoms or 


- exciſe, being on board any veſſel within the limits of 


any port, be forcibly hindered or beaten in the exe- 
cution of his office, every perſon ſo forcibly hinder- 
ing or beating the ſaid officers, and all ſuch as ſhall 


act in their aſſiſtance, ſhall, by order of the court 


before whom ſuch offenders ſhall be convicted, be 


cranſported for ſuch term as ſuch court ſhall think 
fit, not exceeding ſeven years ; and if ſuch offenders 


| ſhall return into Great Britain or Ireland before the 


expiration of the term, they ſhall ſuffer as felons, 


without benefit of clergy. 1 . 
267. Sect. 29 It ſhall be lawful for any officer 


of the cuſtoms or exciſe, (producing his warrant or 
deputation, if required) to go on board any coaſting 
ſhip within the limits of the ports, and to rummage 
ſuch ſhips for prohibited and uncuſtomed goods, 


and to ſtay on board during the time the ſame ſhall 


continue within the limits of ſuch port; and if any 
perſon ſhall hinder any officer of the cuſtoms or ex- 
ciſe in going or remaining on board ſuch coaſting 
ſhips, or in the ſearching thereof, ſuch perſon ſhall 


forfeit one hundred pounds. 

258. Sect. 30. If any perſon who ſhall keep any 
houſe where ſtrong liquors ſhall be fold by retail, 
ſhall knowingly entertain any perſon againſt whom 
proceſs of arreſt ſhall have iſſued, tor any crime in 
prejudice of the ſaid revenues, and to which the 
| ſheriff or other officer ſhall have returned, that ſuch 


| perſon cannot be found, and which perſon ſhall not 


have appeared to the ſaid procels ; or ſhall know- 


ingly entertain any perſon who having been in pri- 
ſon for any of the ſaid offences, ſhall have eſcaped, or 


who ſhall have been convicted, and ſhall fly from 


Juſtice, he ſhall forfeit one hundred pounds, and be 
jncapable of ſelling ſtrong liquors by retail. 


259. Sett. 


| 
1 
| 
1 
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239. Sect. 31. No perfons ſhall ſuffer for ſuch 
entertaining, unleſs notice ſhall have been given in 
two ſucceſſive Gazettes, of the abſcond ng of the per- 
fon ſo entertained, and alſo by writing fixed to the 
door of the pariſh church where ſuch perſon laſt 
_ dwelt. N e 

260. Sect. 32. Where any proceſs ſhall iſſue 
againſt any perſon proſecuted for any offence, con- 
trary to the laws relating to his majeſty's revenues of 
cuſtoms or exciſe, every ſheriff, and other perſons 
acting in the offices, ſhall, upon requeſt of any of 
the known ſollicitors for the cuſtoms or exciſe, in 
writing upon the back of the proceſs, ſigned by ſuch 
ſollicitor, with his name and additition of ſollicitor 
for the cuſtoms, or excije, grant ſpecial warrants to 
perſons named by ſuch 1ollicitor ; or in default there- 

of, ſuch ſheriff, under ſheriff, and other perſon a&- 
ing in the office, ſhall be ſubject to proceſs of con- 
tempt. 3 „„ 
2061. Sect. 33. Every ſuch ſheriff and other per- 
ſor making out ſuch ſpecial warrant ſhall be indem- 
nified from eſcapes of ſuch offenders, till they be 
committed to goal, or tendered to the goal-keeper, 
who is required to receive {ſuch perſons, and give a 
receipt for their bodies. Ts EF 
220862. Sect. 34. On all trials of ſeizures, the ſei- 

zure ſhall be taken to have been made as ſet forth 
in the information, without any evidence; and all 
judges and juſtices of peace are to proceed to the 
trial of the merits of the cauſe, without inquiring 
into the ſeizure. „ 

263. SeR. 25. If any perſon paſſing with pro- 
hibited or uncuſtomed goods, and armed with offen- 
five weapons, ſhall hinder any officer of the cuſtoms 
or Exciſe, who in execution of his duty ſhall offer to 
ſearch for or ſeize any prohibited or uncuſtomed 
goods from any perſon paſſing with ſuch goods, and 
armed as aforeſaid, by beating the officers or other 
perſons acting in their aſſiſtance; it ſhall be 88 

Or 


for all officers of his majeſty's cuſtoms or exciſe, and 
all perſons by them called to their aſſiſtance, who 
are ſo reſiſted, to oppoſe force to force, and by the 
ſame methods that are violently uſed againſt them, 
and by which their lives are endangered, to defend 
themſelves, and execute the duty of their office ; 
and if any perſon ſo reſiſting the officers ſhall be 
wounded or killed, and the officers and their aſſiſt- 
ants ſhall be proſecuted, ſuch officers, and perſons 
acting in their aſſiſtance may plead the general iſſue, 
and all juſtices of peace, hefore whom ſuch officers 
and other perſons acting in their aſſiſtance may be 
brought, on accout of ſuch wounding or killing, are 
required to admit ſuch perſons to bail. 

264. Sect. 36. Nothing in this act ſhall diſcharge 
any perſon from any proſecution on behalf of the 
united company of merchants of England trading to 


the Eaſt-Indies. 


265. Sect. 37. If any action Wall be commenced 
for any thing done in purſuance of this act, the de- 
fendant may plead the general iſſue; and if judgment 
ſhall be againſt the plainriff, the defendant ſhall re- 
cover treble coſts. 

266. Sect. 38. Nothing in this act ſhall rfirain 
his majeſty's court of King's Bench, or any of the 
judges thereof, or the court of juſticiary 3 in Scotland, 
from bailing any perſon commurted for wy by vir 
tue of this att. 
267. Stat. 19 Geo. II. cop. 34. ſect. 1. If any per- 
ſons, to the number of three, or more, armed with 
fire arms, or other offenſive weapons, ſhall be aſſem- 
bled in order to aſſiſt in the exportation of goods pro- 
hibited to be exported, or in running any prohibited 
or uncuſtomed goods, or goods liable to pay duties 
which have not been paid, or in' re- landing goods 
after drawback, or in reſcuing the ſame after ſeizure, 
or in reſcuing any perſon apprehended for any offence 
made felony by any act relating to the cuſtoms or ex- 
eiſe, or in ee hls being reed or if 


any 
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any perſon ſhall have his face blacked, or wear any 
diſguiſe, when paſſing with ſuch goods; or ſhall for- 
cibly hinder or aſſault any officer in the ſeizing ſuch 
goods, or dangerouſly wound any officer attempting 
to go on board any veſſel, or ſhoot at, or wound him 
when on board ; he ſhall be guilty, of felony without 
benefit of clergy. VVV 
2068. Sect. 2. And perſons charged with any of 
the ſaid offences, before a juſtice of the peace, by in- 
formation on oath of one or more credible perſons, 
to be ſubſcribed by him or them, the juſtice ſhall 
forthwith. certify the ſame under his hand and ſeal, 
and return the information to one of the ſecretaries 
of ſtate, who ſhall lay the ſame before the king in 
council; who may thereon make his order, com- 
manding the offender to ſurrender in forty days after 
the firſt publication thereof in the Gazette, to the 
lord-chiet-juſtice, or any other of the juſtices of the 
King's Bench, or to ſome juſtice of the peace, who 
thereon ſhall commit him to goal, to anſwer the 
Charge againſt him according to due courſe of law; 
which order the clerks of the privy-council ſhall 
cauſe to be forthwith publiſhed in the two ſucceſſive 
Gazettes, and to be tranſmitted to the ſheriff where 
the offence was committed; who ſhall, in fourteen 
Cays, cauſe the ſame to be proclaimed, between ten 
in the morning and two in the afternoon, in the 
market-places, on the market-days, of two market- 
towns in the ſame county, near the place where the 
_ offence was committed; and a copy of the order ſhall 
be affixed on ſome public place in the ſaid towns; 
and if ſuch offender ſhall not ſurrender, purſuant to 
ſuch order, or eſcape after ſurrender, he ſhall be 
attainted of felony without benefit of clergy. 
269. Sect. 3. And if any perſon, after the time 
appointed for ſurrender, ſhall knowingly harbour ſuch 
_ offender, he ſhall, on conviction within one year, 
be guilty of felony, and tranſported for ſeven years. 


2070. Sect. 4. But nothing herein ſhall prevent 


miniſters of juſtice from taking ſuch offender by the 
| _ OY ordinary 


ordinary courſe of law; but if he ſhall be taken be- 
fore the expiration of the time limited for his ſur- 


render, no further proceedings ſnall be had upon the 


order made in council, but the offender ſhall be 
brought to trial by due courſe of law. 


271. Sect. 5. Offences relating to the cuſtoms or 


exciſe, made felony by any act, may be tried in any 
county; but the attainder ſhall work no corruption 
of blood, loſs of dower, or forfeiture of lands. 


272. Set. 6. If any officer, or other perſon em- 
ployed in ſeizing any goods forfeited for being pro- 


hibited or uncuſtomed, or for not having paid duty, 
or by virtue of any law to prevent the exportation of 
goods, or in endeavouring to apprehend offenders 


againſt this act, ſhall be beaten or killed, or the 


goods ſeized be reſcued ; the hundred ſhall anſwer 
damages, and alſo pay one hundred pounds to the 


\ executors or adminiſtrators of ſuch perſon killed; fo 
as the ſum for beating exceed not forty pounds, nor 


the loſs of goods two hundred pounds; to be re- 
covered and levied as in caſes of robbery by the 
oth of Geo. II. SO ENT 


273. Sect. 7. But no perſon ſhall recover da- 
mages for ſuch beating or loſs of goods, unleſs he 


give notice in four days to two inhabitants near, and 
in eight days make oath before a juſtice, Whether 
he knew any of the perſons concerned, and if he did, 
he ſhall be bound over to proſecute; and unleſs, be- 


ſides the ſaid notice and recognizance, he give ſuch 


alſo as perſons robbed by the 8th of Geo. II. are di- 
rected to give. 5 NN 
274. Sect. 8. And where the offender ſhall be 
convicted in ſix months, the hundred ſhall not be 
able. 3 : | 
275. Sect. g. Alſo the action againſt the hundred 
muſt be commenced within a year. 
276. Sec. 10. And every perſon who ſhall take, 


or diſcover, ſo that he may be taken, any perſon ſo 


advertiſed and not ſurrendering, and cauſe him to be 
e brought 
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_ ouſty wounded, in apprehending ſuch offender, he 


or adminiſtrators ſhall receive one hundred pounds. 


plices, ſo as they be convicted, he ſhall receive fifty 
pounds for each, and be diſcharged of all offences 
tor which no proſecution ſhall be then commenced. 


5 —_ Cuſtoms. 


brought before a judge of the King's Bench, or juſ. 
tice of the peace for London or Middleſex (who ſhall 


commit him to Newgate) ſhall receive five hundred 


pounds in one month after execution awarded, from 
the commiſſioners of the cuſtems or exciſe reſpectively: 
and if an offender, againſt whom no ſuch order in 


council ſhall have been made, ſhall himſelf fo diſ. 


cover or apprehend any other againſt whom an order 
hath been made; he ſhall be acquitted of all his own 


offences for which no proſecution is then com- 


menced, and ſhall alſo have his ſhare of the præ- 
mium: and if any perſon ſhall be maimed, or griev- 


ſhall receive fifty pounds over and above ſuch other 
reward as he may have as apprehender; and if any 
perſon ſhall be killed in apprehending, his executors 


277. Sect. 11. And if any offender, before order 
for his ſurrender, fhall diſcover two or more accom- 


THE 


The Several BRA N HESs of the Rxvx Nur at pre- 


ſent payable to His Ma jESTH in Great Bri- 


tain, upon Goods and Merchandizes imported, 


exported, and brought coaſtwiſe; and which 
are diſtinguiſhed by the W Denomina- 


nations: : VIZ. . 


No. N , 
I. Subſidy inwards, or Old Subſidy. 
| II. Petty Cuſtom. | 
1 Cuſtoms, 4 III. Additional Duty. 
7 IV. One per cent. inwards. 
| EV. Compoligen on Petty Seizures. 
2 New ſubſidy 
3 One third ſubſidy 
4 Two thirds ſubſidy 
5 Subſidy, 1747 
6 Subſidies on ſpirits 
7 Impoſt on wines and vinegar 
8 Impoſt on tobacco 
9 Impoſt, 1690 
10 Impoſt, 1692 
11 Duty on whale- fins 
12 Duty of 15 per cent. on muſlins 
13 Duty on ſpices, pictures, &c, 
14 Additional .duty on ſpices and pictures, and new duty on 
drugs, &c. | 
15 Second 25 per cent. on French goods 
16 Coinage on wine, &C. 
17 Coinage on Spirits | 
18 Duty on pepper, raiſins, and ſpice 
19 Subfidy, and one per cent. outwards, with the duties on lea- 


ther, white woollen cloths, and * goods uſed in dying, | 


_ exported 

20 Duty on candles 
21 Additional duty on candles 

22 Duty on coals imported; and on coals, culm, and cinders, 
9 coaſtwiſe 


Ch. 23 Additional 


| 
| 


23 Additional duty on coals imported ; and on coals, culm, and 
__ cinders, brought coaſtwiſe | 

24 Duty on coals and culm for building churches, &c. 

25 Duty on hops | 5 


26 Duty on hides, ſkins, &c. 


27 Additional duty on hides, ſkins, &c. 
28 Duty on Soap and paper, &c. 

29 Additional duty on ſoap, paper, &, 
30 Duty on coals exported | 
31 Duty on ſailcloth 


32 Duty on wrought plate 


33 Duty on apples 


- 


34 Duty on wines, 1745 
35 Duty on glaſs 
36 Duty on Linen yarn 


37 Duty on gum ſenega 


38 Unrated goods, imported, undervalued 


39 Priſage and butlerage 


40 Exciſe on ſalt imported 
41 Exciſe on liquors imported 


42 Inland duty on coffee, tea, and chocolate. 


CO Ys r M-v- 


This branch comprehends, as before-mentioned, che following 


duties: viz. | 


Ne I. Subſidy inwards, or Old Subſidy. 
II. Petty Cuſtoms. 5 
III. Additional duty. 

IV. One per cent. inwards. 
V. Compofition on petty ſeizures. 


The branch of Cuſtoms (except the One per cent. and Compo- 
ſition on petty ſeizures) was firſt granted by 12 Car. II. cap. 4. 


(ſee p. 332.) from the twenty: fourth of June, 1660, during the 


king's life. It was afterwards continued by ſeveral acts; and, by 
6 Ann. cap. 11. the one half of it was continued to the firſt of 
Auguſt, 1688; and from thence for ever, by 1 Geo. I. cap. 12, 


The other half, by 6 Ann. cap. 19, was continued to the firſt of 


Auguſt, 1714; and thence for ever, by 1 Geo. I. cap. 12. 

By 6 Ann. cap. 11. ſect. 6. one moiety of the cuſtoms is appro- 
priated for the payment of annuities for ninety-nine years; which 
annuities commenced from the twenty-fourth of June, 1708. 
By 1 Geo. I. cap. 12. ſect. 1, 2, 15, the other moiety, as alſo 


the ſurplus of the firſt moiety, after payment of the annuities 


thereon charged, and the whole thereof after the laſt day of June, 


1808, together with theſe branches herein after mentioned: viz. 


Number 4 
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No 4 The two thirds ſubſidy 

12 Fifteen per cent. on muſlin : 

13 Duty on ſpice, &c. * 

14 Additional duty on ſpice, &c. | 

15 Second "5 per cent. on French goods 

Sn 25 Duty on hops, => | 

are made part of the Aggregate Fund by that act eſtabliſhed: and, 
by ſtat. 9 Geo. II. cap. 23. ſect. 17. the duties and revenues which 
ſhall ariſe by licences for vending brandy or ſpirits, as alſo the pre- 
ſent duties on low wines, ſtrong waters, brandy, rum, arrack, and 
all other ſpirits, whether foreign or Britiſh ; and ſuch duties as 
ſhall ariſe by retailing the ſame, ſhall, from the twenty-ninth of 
September, 1736, be united to, and made part of the General 
or Aggregate Fund eflabliſhed by 1 Geo. I. cap. 12, and be iſſued 
and applied to the uſes to which the ſaid fund ſhall be made appli- 
cable. | | 


Ne I. Subſidy inwards, or Old Subſidy. 


This duty confiſts of two diſtin& parts, Tonnage and Poundage. 
5 See p. 332, 333. 
Tonnage is payable in ready-money, before landing, on all 

wines imported, except prizage-wines; (ſee p. 336); and, by 
the 13th and 14th of Car. II. cap. 11. vinegar, perry, rape of 
grapes, ſyder and ſyder-eager, which, by 12 Car. II. cap. 4, 
were under the common regulations of poundage, are made ſubject 
to tonnage for this ſubfidy ; on all which it is to be reſpectively 
levied and collected according to ſeveral regulations following: 


| Groſs Subſidy. 
„ per ton. 
Rheniſh or Hungary Wines (ſee the note in p. 333) 6 
imported into any port by Britiſh ſhips _ MO 


By ſtrangers, or in ſhips not belonging to Great- : 8 
Britain or Ireland, or foreign built. | 7 | 
Levant wines, imported into London, Briſtol, or 410 0 


Southampton, by Britiſh ſhips _ : | 
Ditto, by ſtrangers, or in ſhips not belonging to 6 | 
 Great-Britain or Ireland, or foreign built 97-9 
Into other ports, by Britiſh ſhips | 2 0 
Ditto, by ſtrangers, or in ſhips not belonging to 
Great- Britain, or Ireland, or foreign built, + Th 
All other Wines, imported into London by Britiſh ſhips 4 10 © 
Ditto, by ſtrangers, or in ſhips not belonging to 6 5 

Great-Britain, or eng V 5 : 9 
Into other ports, by Britiſh ſhips OT Fm 
Ditto, by ſtrangers, or in 1 not belonging to 1 

Great-Britain or Ireland, or foreign built e 


„ Paakr, 


| Rheniſh Wines, or Wines of the growth of Ger- 


Spaniſh, Portugal, 


| Groſs Subſidy, 
per ton, 
Vinegar, imported into any port, (13 and 14 Car. 
II. cap. 11. ſect. 15.) by Britiſh 
Ditto, by ſtrangers 6 Oo o 
Out of the above duties on Wine, perry, Kc. the merchant is 


| Penn; Rape of Grapes, Syder; WY 2. and f | 
4 10 © 


to be allowed twelve per cent. for leakage (ſee p. 374) But if he 
thinks that this allowance is leſs than the actual leakage, he may 


refuſe it, and pay duty for no more than 1s found by gauging to be 
contained in the cafks on their landing. 
Tt was anciently the method to aſcertain the quantity of wine in 


| ſuch caſes by filling up the caſks out of each other; and hence the 
terms of Wine entered unfilled or filled. 


Upon the importation of wine in caſks, there is, by 6 Geo. 1. 
cap. 12. ſect. 2. the following e to be made out of the 


groſs duty: VIZ. 


Wines. | Diſcount. 
many, or which pay duty as ſuch | 2 per cent. 

French Wines, or Wines of the growth of any of 1 
the French king's dominions | þ per cent. 

ö and all other Wines 10 per cent. 


So that, according to the particular circumſtances of the entry, 
the neat ſubſidy to be paid, will be found as follows : 
Hs ws SupsIDy, per ton, on all Wines, except Piz er Wines: 
| | _ : | 
* 4. d. 75 


Rheniſh or Hodge Wine, imported into any 
port, by Britiſh, in caſks filled | 5 3 17 


Britain or Ireland, or n built, in caſks ( 


filled 


—by ftr angers, Or in ſhips not belonging to Great) 1 
5 
Ditto, unflled „„ 


French Wines, imported i into London, by Britiſh, 4 | 
in caſks filled C474 
Ditto, unfilled | 3 14.9 12 


by ftrangers, or in ſhips not belonging to Great- 


Britain or Ireland, or foreign built, in caſks& 5 12 9 12 
n 


— Ditto, unfilled | 4 18 4 16 
imported into Out- ports, by Britiſh, incaſks, filled 2 16 4 16 
—Ditto, unfilled 7 9 2 1 


—by ſtrangers, &c. as by Britiſh in London 
Levant Wines, imported into London, Briſtol, 224 41 


Southampton, by Britiſh, in caſgs, filled 
| | Ditto, 


„„ 
Ditto, unfilled 8 VV 


Ditto, in caſks 


Cuſtoms, 


Ditto, unfilled Re - RS 
—in flaſks or bottles, filled | 4 10 
by ftrangers, or in ſhips not belonging to Great- 

Britain, or Ireland, or foreign built, in ak EY 
= | 
Ditto, unfilled -"& 13 

—in flaſks or bottles, filled „„ 6 © 


filled 
— Ditto, unfilled | 
 —in flaſks or bottles, filled 
 —by ſtrangers, &c. as by Britiſh in London, &c. 
Spaniſh, Portugal, and all other Wines, imported 
into London, the ſame as Levant Wines imported 
into London, Briſtol, or Southampton, in caſks. 
imported into Out-ports, the ſame as Levant-wines 
imported into other ports in caſks. 


—1mported into other ports, by Britiſh, in RS 2 1 


2 
3 


NeaT SugsiDb on WI NES brought into Lonpon 
by Certificate from the Out-ports : viz. 


French Wine | 5 
Levant Wines, except from Briſtol or Southampton, 
in flaſks or bottles | 1 


Rheniſh 


Buy 1 Geo. II. cap. 17. ſect. 7, 8, no Wines, ex- 
cept of the growth ef the dominions of the great duke 
of 'Tuſcany, in open flaſks; or of Turky ; or any 
other part of the Levant ſeas, may be imported in 
flaſks. e | 


Spaniſh, Portugal, and all other Wines, —_— 


Near Suss1DY, per ton, on 


Vinegar, imported by Britiſh, filled 


Perry, Rape of Grapes, Cyder, Cyder-eager, and } 4 10 
Ditto, unfilled 3 19 
| 6 o 


—by ſtrangers, filled 
—Ditto, unfilled 258 


The method of computing the aforeſaid neat ſub- 
ſidy of tonnage on Wines, &c. is illuſtrated in the 
following example : viz. 5 

IT wo caſks, containing one ton of Spaniſh Wine, un- 
filled, imported into the port of London, by Britim, 
and in a Britiſh ſhip. | 


0 o 08 


L 5 


ON 0 
+ 0 [ 


The 
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| 33 
The groſs-duty, per ton, as before, 8 335 
12 per cent. for leakage 0 10 9 12 
19 2 8 
10 per cent. of the groſs duty | - . 8 5 
The neat ſubſidy | | 3:10 Zi 


And fo for all the other various caſes of entry. 


Povxpac is payable (ſee 12 Car. 2. cap. 4, in page 332; and 


11 Geo. I. c. 7. ſect. 1, in page 429) in ready-money upon 
all goods and merchandizes imported, except theſe followmg : - 
VIZ. | | 


Wines, Perry, &c. as being liable to tonnage, 


 Frsn, Britith, taken and brought by Britiſh bottoms, 


FRESH Fin, | 

BEASTTIAL, and _ | 5 

All goods mentioned in the Book of Rates, to be Cuſtom Free. 
Diamonps, Pearls, Rubies, Emeralds, Jewels and Precious 


Stones, by ſtat. 4 and 5 W. and M. cap. 5. ſect. 2. 


It is to be levied and collected according to the particular rates 
affixed to the reſpective goods, (ſee page 337, and page 391) ; or, 
if not there rated, according to the real value and price (ſee the 


fourth rule of the Additional Book of Rates, in page 443) of the 


goods, to be aſcertained by the oarh or affirmation of the merchant, 
in the preſence of the cuſtomer, collector, comptroller, and ſur- 
veyor, or any two of them; except, by 2 and 3 Ann. cap.g. 
ſect. 6 and 7, ſuch goods as are of the growth, product, or manu- 
facture of the Eaſt-Indies, or China, and which are not rated; the 


ſubſidy whereof is to be charged according to the groſs price, at 


which they ſhall be fairly ſold by auction, or inch of candle (after 


a deduction of ſo much as the neat duties do amount to, and ſo 


much as the company do allow to the buyers for prompt-payment, 


and alſo 6 per cent. to the company for their charges in keeping 


the goods till the time of ſale); from which rates, values, or prices, 


this ſubſidy of poundage is to be taken as follows : viz. 


The Groſs Duty on „ „ 


EARTHEN-WARE, not particularly rated in the firſt book. 
of rates (page 350.) viz. China ware, all other forts | | 
rated in the additional book of rates, (p. 435.) E 5-1-6 
Seven and a half per cent. of the rate, or reduced 7 
value of the price at the candle; being for every | 
twenty ſhillings of ſuch rate or value | 

GLASS ManuFacTUREs, not any where particularly 
rated in the firſt book of rates, or rated in the ad. 

ditional book of rates, Seven and an half per cent. 

of their value upon oath, or of their rate in the ad- 
ditional book of rates; being for every 208. of 


ſuch value or rate 


o 16 
be 


The GRoss Dur on | 
| S | | 3 4 „ - 
F18H, dried or falted, (12 Car. II. c. 18. ſect. 5.) ) 
and cod-fiſh, or herrings, (unleſs prohibited) not 
caught in Britiſh or Iriſh veſſels, and cured by Bri- © 2 0 
tiſh or Iriſh, — Ten per cent. of the rate, or double | 
ſubſidy ; being for every 208. of ſuch rate 
Tors rox CHILDREN, not any where particularly 
rated in the firſt book of rates, or rated in the ad- 
ditional book of rates, — Six and two thirds per 
cent. of their value upon oath, or of their rates in n 
the ſecond book of rates; being for every 20 8. of 
ſuch value or rate | | 
All other goods chargeable with the ſubſidy of pound- 
age, —Five per cent, of the rate, value, or price; o 1 6 
being for every 208. thereof 


But out of the aforeſaid groſs ſubſidy of poundage, 
there is to be allowed the following diſcounts, viz. 


ToBacco, of the Britiſh plantations, (9 Geo, I. c. 21. 
„ „„ no 
— not of the Britiſh plantations, (17th rule 
of book of rates, 12 Ann. ſeſſ. 2. c. 8. ſect. 1. C5 & 8 per cent. 
5 Geo. I. cap. 7. ſect. 1.) . | 5 | 
| Which allowance of 8 per cent. is not to be deducted 


: 25 p. cent. 


on exportation. | | | | 
All other goods (17th rule of book of rates, p. 375.) 5 per cent. 


The method of computing the aforeſaid ſubſidy of 
poundage, is illuftrated in the following examples, viz. 
EXAMPLE 1. 
1200 1b. of Britiſh plantation Tobacco, 


Upon recourſe to the head of Tobaceo in the letter 
T, in the book of rates, p. 367, this ſort will be 


found to be rated at 1s. 8d. per pound; at which 4 5 YN 
rate the quantity propoſed amounts to 
The groſs ſubſidy, being 5 per cent, of the rate, - a 


amounts to | 1 
The diſcount, at 25 per cent. to be deducted, is 


amounts to 55 


8 


EXAMPLE 
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EXAMPLE II. 


. 1500 Ib. of Spaniſh Tobacco. 


The amount of the rate, which, as before directed, | 
' will be found to be ten ſhillings per pound 759 0 © 


The groſs ſubſidy at 5 per cent. 37 1 

The firſt diſcount, at 5 per cent. I 1 

. 3 5 35 12 6 
The ſecond diſcount, at 8 per cent. 8 
The net ſubſidy to be paid „ IS. kg 0 


EXAMPLE III. 


| 100 Ib. of Italian wrought S1LKS, imported from | 
. Italy in a Britiſh ſhip. . | 
The amount ofthe rate being 11. 13s. 4d. per pound 166 13 4. 


The groſs ſubſidy, at 5 per cent. 0 6 2 
The dicount, at 5 per cent, SB 4. 
Do 18 4 


The net ſubſidy to be paid EY. 
And after the method of theſe examples, may the ſubſidy of 
poundage on all other ſpecies of goods be computed. _ 

The duty of poundage is alſo payable (after the rate of 5 per 
cent. of the value on oath) for ſhips taken as prize, and regularly 
condemned in the court of admiralty ; but it is the practice not to 
charge them with any other duty whatſoever. 5 

The aforeſaid ſubſidy of tonnage and poundage having been du- 
ly paid at importation, if the goods ſhall be afterwards duly ex- 
ported, (2d rule of the book & pay page 372.) to foreign parts 
within three years (7 Geo. I. cap. 21. ſect. 10.) from the maſter's 
report of the ſhip, the exporter is intitled to the Draw-back, or 

Re- payment, in the following manner. _ 


w_ 


35 Draw- back. 
Books BOUND, (9 Geo. I. cap. 19. ſect. 6.) | nothing 
— 1 in Great Britain, (17 Geo. II. cap. as unrefined 
_ Canrn-Yarn, (6 Ann. cap. 19. ſect. 14.) nothing 
CAlLLIicoks of Eait India, China, or Perſia printed, _ 

painted, ſtained, or died there, (11 and 12 Will. nothing 
III. cap. 10. ſe, 10.) . | 
CamPHIRE, refined in Great Britain (17 Geo. II. 


| d 
cap. 31. ſect. z.) as unreſine 


CanDLEs, (23 Geo. II. cap. 21. ſect. 36.) 5 nothing 
= Drawback. - 
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Drawback, 


CoyPER Bans, not imported from Eaſt India or Bar-" 
bary, and not exported by Britiſh (9 and to Will. | 
III. cap. 26. ſect. 19. 12 Ann. ſeſſ. 3. cap. 18. ſect. We 
4, 5+ 13 Geo. I. 3 ſect. 1. 26 Geo. UL rap, | | EW, 
32. ſect. 2.) 


CorpAce, (6 Ann. cap. 19. ſect. 13.) noting 
 CvrnanTs, the hundred weight, (6th rule of book of 6 
rates, page 373.) all but 1. 

H x ur, unwrought, to the Britiſh dominions in Ame- Iþ 50 Aid 5 
rica, (4 Geo. II. cap. 27. ſect. 7.) ing 


Hoes, foreign, to Ireland (9 Ann. cap. 12. ſect. % noting 
IRon and STEEL, foreign, (9 Ann. cap. 6. ſect. 55 9 


to the Britiſh plantations in America nothing 
ares, foreign, (2 and 3 Ann. cap. 9. ſect. 12.) nothing 
to the Britiſh plantations in America 15 ng 


ALuM, foreign, ( 1 Will. and Mar. cap. 22. ſect. 4) | 

OrsTERs, French, (10 Geo. II. eap. 30. ſect. 4.) ing 

park, foreign, (10 Geo. II. ap 27. ſect. 4.) 9 

PzpPER, 8 Ann. cap. 7. ſect. 24 | Eh 

Perky, the ton (13 _— I4 Car. 11 Britiſh, all but 1 6 9 
II. cap. 11. ſect. 2 

PicTuRrEs, (8 Geo. 2 5 20. ſect. 49.) nothing 


by rangers all but 1 5 © 


Rayz or GraPes,the ton, (13 and by Britiſh, all but 10 o 


14 Car. II. cap. 11. ſect. 5.) by ſtrangers, all but 1ů 5 o 
Sails, or Sail-cloth, foreign, (4 Geo. IT: c. 27. ſe. z.) K 
SILKS WROUGHT, Viz. A amodes and Luſtrings, (8 


and ꝙ Will. III. cap, 36. ſect. 5. nothing 
— gengalls, and Stuffs mixed with ſilks and herba, . 
of the manufacture of the Eaſt Indies, China, or nothing 
Perſia, (11 and 12 Will. III. eap. 10. ſect. 10.) | 
— of all other places, (See 21. 2 365. two thirds 
SnuPFE, (12 Geo. I, cap. 26. ſe OP 
Sorg, (23 Geo. II. cap. 21. ſect. 38. | nothing 


STARCH, (23 Geo. II. cap. 21. elt. 35.) 

SuAR of 4 Britiſh plantations, if exported within one ys 
year aſter importation, (6 Geo. II. cap. 13. ſet. 9. 19 all 
Geo. II. cap. 23. ſet. 1.) 

SypeR and Syder-eager, imported (13 and 14 Car. FL 
II. cap. 11. ſect. 25.) by Britiſh; the ton, all but 100 
——- imported by foreigners, the ton, all but OY Ss on 
Tea, (18 Geo. II. cap. 26. ſect. 5.) nothing 

Ton Acco of the Engliſh plantations, to be conſumed 5 
on board ſhips of war in any part of Europe (6 Ann, Gy 

_ Cap. 22. ſect 13.) | nothing 

Ditto, in ſhips under 20 tons to Ireland, (8 Ann. 88 

cap, 13. ſect. 20. 

1 N; tobacco may be exported in ſhips under 70 5 

tons, except to Ireland; nor from any port other than 8 

tue port at which it was yy + aa non if unmanu- Es 

| factur'd 


— — . . — ——————— — LPS ea „„ K —— EC 


Vintear, (13 and 14 Car. II. cap. 11. ſect. 25. 1 5 
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| Drawback, 


factur'd, in any other than the e 8 of 
os pounds weight, or more, (24 Geo. II. cap, 41. 
ect. 4, 21, 25.) | 

In all other circumſtances of regular exportation (9 | 
Geo. I. = 21. fe. 6. 24 Geo. II. cap. 41. 700 all 

„21, 

Tensccd 1 or ſtems, ſeparated from the reſt 

of the leaf, and exported by themſelves (9 Geo. I. C nothing 
cap. 21. ſect. 20. 


ton, by Britiſh, all but eg 
Ditto, by ſtrangers, all but 1 6 
Wixe, (4th rule in page 373) the ton, by Britiſh, *} . 
but . 8 
Ditto, by ſtrangers, Ao 1 0 
WINE-LEES, (which pay duty as wine, 1 Geo. II. 1 thing 
:-. ep. 27. fect. 4.) 1 ing 
All goods to the Iſle of Man, (12 Geo. I. cap. 28. PEI 
ſect. 21.) wages. | 
All other goods to all other places, (2d rule of book of [ hall 
rates, page 3725 and 8 Geo. l. cap. 15 · wo 14.) 5 


No. l. Petty Salome or Alien's Duty 


This duty is payable by (12th rule of book of rates, p 374) 
merchant ſtrangers, that is, aliens born, or denizens, on al goods 
imported liable to the ſubſidy of poundage, therefore corn, pearl- 


_ barley, whale-fins, and whale-oil, are exempt therefrom, when 


they are imported under the like Tegulations as tonnage, for in 


_ thoſe circumſtances the fubſidy of poundage 1 15 intirely taken 
away 


ns liable to the ſubſidy of tonnage are not ſubject to this 
duty, there being an equivalent included in the advanced ſum of 


| the ſeveral ſubſidies laid on thoſe goods, when imported by aliens, 


or in foreign ſhips. (12 Car. II. cap. 18. ſet. 9. 13and 14 Car. 
II. cap. 11. ſect. 6.) 

It is alfo payable by Britiſh upon the following goods, though 
of Britiſh property, when imported i in foreign ſhips; viz. 


- Adu A ViTa | ——* 

 Boarps | 
Brandy | Imported in ſhips not 
Corx or grain of all 8 when the old ſub- belonging to the 

ſidy is taken at the . by 12 Car. II. | people of Great 

Fres | pow. or Ireland, 
FLax, by 4 Geo. IT. cap. 27. ſect. 1. 'rongh and whereof the 
or undreſſed flax may be imported free maſter and at leaſt 
Heur | | three fourths Fd 


Masrs | the mariners are 
Orrve OIL | not Britiſh; or in 
P1TCH | ; foreign built ſhips 
PoT-ASHES | altho' owned or 
PRuxkEs | manned by Bri- 
Ralsixs | | | tiſh, unleſs ſuch 
RosIN are taken as prize, 
Sarr I and legally con- 
SUGAR | 2 20 Geo. 
TAK -- TI. cap. 45. ſect. 
"TIMBER | | | 9. e 
All goods of the growth, produ ion, or 
manufacture of Muſcovy or Ruſſia 


CurrAanTs, imported in ſhips not Britiſh built, and whereof the 
maſter. and at leaſt three fourths of the mariners are not Britiſh. 

Turker CoMmMoDITIES, ditto. | 

It is to be levied, according to the reſpective rates or values of 

the ggods, as affixed or aſcertained for the old ſublidy, after the 

following rates, viz. | | | 


The DuTy on . 
5 L. . 4. 
Fis k, (12 Car. II. cap. 18. ſect. 5.) dried or ſalted, 
and cod-fiſh or herring (unleſs prohibited) not 
caught in Britiſh or Iriſh veſſels, and cured by Bri- | 8 
tiſh or Iriſh, — Two and a half per cent. of the rate, . 5 . 
or double petty cuſtom, being one half part of ſuch 
rate, or for every 208. thereof | 
All ocker goods, (12th rule of book of rates, p. 374.) 
chargeable with the ſubſidy of poundage, — One ( 
and a quarter per cent. of the rate or value, being, MMP 
one fourth part, or for every 208. thereof 


To be paid in ready money, without diſcount. 


| Upon due exportation, as directed for the old ſubſidy, &c. 
Draw-back, or re-payment of the duty, muſt be allowed, as fol- 
lows, viz. _ 195 _ | 


The Draw-back on 
Ss 


Curzanrs, (6th rule of bock of rates) the bun-1- © 
dred weight . 8 0 0 4 z 
All other goods b nothing 


* 


LI2 Ne nl. 
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No. III. Additional Duty. 

This duty, as well as the old ſubſidy, is compoſed of a tonnage 
and poundage, viz. 

Tonnage (12 Car. IL cap. 4. ſect. 13. p. 335 Ji is e for all 
wines, except prizage wines, imported, viz. | 
| The Gross Duty per Ton on J. . d. 
Wines of the growth of France, Germany, (1 Ann. fn 
cap. 12. ſect. 112. See note in p. 333.) 3 5 0 

Portugal, or Madeira 
of all other places 4 0 9 
To be paid within nine manths from the rewuden. upon the 
importer's giving good ſccurity for the ſame. 


But out of the aforeſaid groſs duty, the merchant is to be al- 

lowed 12 per cent. far leakage, and the 2, 6, and 10 per cent. on 
wines in caſks, as directed for the old ſubſidy. 8th rule of bqok 
of rates, p. 374. 6 Geo. I. cap. 12. ſect. 2. 
This duty may be ſecured for nine months ; but if the i 1mporter 
chuſes to pay down the ſame at entry, he is, in conſideration there- 
of, to have an allowance of 101. per cent. per annum, which for 
the ſaid nine months is 71. 108. per cent. 12 Car. K. Gaps 4+ 
ſ-ft. 13. p. 335- 

So that according to the 83 circumſtances of entry, the 
net additional duty to de paid or ſecured, will be as follows, viz. 


Net Additional oy per Ton on all Wings, except Paz: 


+ dw ae od ON 


Wires, Vis; | 
<p) S. d. 10 
N N killed 2 9 6 
Portugal, or Madeira wines, in] unfilled 2 2 10 1 
Caſts | * filled 2 14 o 
; 5 | fo, unfilled 2 6 9 
1 2 11.10 
French wines in Salt ua {fled : 18 p 
unfilled 2 9 2 
| a aid filled 2 14 3 
n Rhenich, or Hunga- PA Tunfilled 2 7 7 
fy winee, in e | filled 2 18 9 
6 —— bead | led; 2 10.4 
aid La 5 
Levant and al other wines, in} Þ unfilled 2 222 1 3 
cps . filled > 
ſecured f . 
fil | | 
; Lerant wines In flaſks or bottles {ws Laden 4 3 : 


vj 
5 


For the method of computation, ſee the following example. 


Two caſks containing one ton of Spaniſh wines, filled, or unfilled 
and the additional duty paid. 


Filled. C 

£4 o o The groſs additional duty, per ton . 40 o 
o Oo O — 12 per cent. for leakage 8 9 7 
ee 5 FT 3 10 4 16 
o 6 o —7 andhalf per cent. forpromptpaym. o 5 3 8 
4144 0. 33 3 1 8 

o 8 o — 1o per cent. of the groſs duty © ; o 
3 6 © the net additional duty 2 17 1 8 


: Poundage. The goods liable to this duty arc Linens, wrought 


Silks, and Tobacco, on which it is regulated in the following 


manner. 2 
Linens, except (7 and 8 Will. III. cap. 39. ſect. 1)) A moiety, or 
Iriſh, by certificate, and (11 and 12 Will. III. > half of the 
cap. 10. ſect. 10) Calicoes, printed, painted, &c. ] old ſubſidy. 
WROVUCHT SiLks, except (11 and 12 Will. III. = 
cap. 10. ſect. 10) Eaft-Indian * 
Topacco of the Britiſh plantations, the pound weight 0 o 1 
For the payment of this duty on Linens and wrought Silks, (the 
reſpective clauſes after the rates of each ſpecies, p. 359, 360) the 


importer is to be allowed twelve months time from the importation, 


upon his giving ſecurity for the ſame : but if he chuſes to pay 
ready money, he is to be allowed 10 l. per cent. out of the ſaid 
duty for prompt payment. | | | 


For the practical method of computation, take the following 


„„ © | 
100 Ib. of Italian wrought . from Italy, in a Britiſh 
| | | 4. J. d. 
The net ſubſidy, as before 1 7 18 4 
The moiety, or half N "4 0 2 
The diſcount for prompt payment at ten per cent. 1 
The net additional duty to be paid 3 11 3 


For the payment of the duty on Tobacco (the clauſe after the 
rates of tobacco, p. 367. 12 Ann, ſeſſ. 2, cap. 8. ſect. 2. 5 Geo. 
J. cap. 7. ſect. 1, 9 Geo. I, cap. 21, ſect. 3.) of the Britiſh 

- Plantations, the importer becoming bound, with one or more ſuf- 
fcient ſureties (approved of by the collector, with the gonſent of 

the comptroller) is to be allowed eighteen months, to commence 
| AR „ ; =D at 


* 


| 


; 
| 
"= 
j 
4 
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at the end of thirty days from the maſter's report of the ſhip, or 
from the entry of the goods within thofe thirty days, which ſhall 
firſt happen. and to have an allowance of 15 per cent. out of the 
fame; or the tobaceo (12 Ann. ſeſſ. 2, cap. 8. ſet. 5, 5 Geo, I, 
cap. 7. ſect. 1, 24 Geo, II. cap. 41. ſect. 32.) may be depoſited 
in warehouſes, provided at the charge of the importer, and appro- 
ved by the commiſſioners of the 9 on ſecurity given by the 
importer's own bond to pay this duty at the end of fifteen months; 
but (2 Geo. I. cap. 21. ſect. 3.) if the importer chuſes to pay 
down the duty, at entry, he is to have an allowance of 25 l. per 

cent. . | | 


| For the method of computation take the following example. 
1200 lb. of Britiſh plantation tobacco. 


6 o o Groſs addit. duty, at 1 d. per pound weight 5 0 o 
1 5 O 25 Per cent. difcount, 15 per cent | 9 15 0 | 


Wn — — 


3 15 o To be paid, net addit. duty, to be ſecured 4 5 o 


UD pon due exportation within the times limited by law, draw- 

back or re · payment (7 Geo. I. cap. 2 1. ſect. 3.) of this duty muſt 

be allowed. or (12 Car. II. cap. 4. ſect. 14. The reſpective 
clauſes next following the rates of linen and ſilk, p. 359, 365. 12 

Ann. ſeſſ. 2. eap. 8. ſet. 2, 9 Geo. I. cap. 21. ſect. 3,6, 24 

Geo. II. cap. 41. ſect. 29.) the ſecurity vacated, viz, | 


„ SG | Draw- back. 

AlAMopks, or LusrRIxdSs, (8 and 9 Will. III. 

5 cap. 36. ſect. 5.9 i 5 | £5251 3 

* 50 Sail- cloth, foreign, (4 Geo. II. cap. 27. | nothing 

Tos acco of the Britiſh plantations, to be conſumed] 
or uſed on board ſhips of war in any part of Europe | 3 

(6 Ann. cap. 22. ſect. 13.) 1 E nothing 


nothing 


Ditto, in ſhips under 20 tons to Ireland, 8 Ann, cap. 


13. fert. 20. = : | 
N. 4 No tobacco may be exported in ſhips under 70 
tons, except to Ireland ; nor from any port other than 
the port at which it was imported; nor, if unmanu- 
factured, in any other than the original package of 
25 pounds weight, or more, (24 Seb. II. cap. 41. 
„„ 255) © | x 
In all other circumſtances of regular exportation, ( 
| Geo, I. cap, 21. fect, 6, 24 Geo, II. cap. 41. al 
1. 4. 21, 25;) ES 
 ToBacco-STALKs, ſeparated. from the reſt of the) . 
leaf, and exported by themſelves, (9 Geo, I, cap. > nothing 
e . | | 


Wings 
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8 5 8 Draw- back 
IN E-LEks, (which pay duty as wine, 1 Geo. II, } ; 
cap. 17. ſe. 4.) gt To nothing 
All goods to the Iſle of Man, (12 Geo. II. cap. 28. 1 chin 
ſect. 21.) | nothing 


rule of book of rates, p. 359. The reſpeCtive clau- 


| all 
ſes after the rates of each ſpecies.) | 


No. IV. One | per Cent. inwards. 


BY 14 Car. IT. cap. 11, ſect. 35» fl. was granted from 29 Sep- 
8 11 | 


tember, 1662, during the king's life, | 

By 1 Jac, II. cap. 1, ſect. 4. continued during his life, 
By the ſeveral acts which continued the reſt of the branch of cuſtoms 
continued for ever, ks 


This duty is payable in ready money upon all goods and mer- 
chandizes (liable to cuſtoms) imported from any port or place of 


the Mediterranean ſea beyond the port of Malaga, into any port of 


Great Britain, in any ſhip or veſſel that hath not two decks, and 


doth carry leſs than 16 pieces of ordnance mounted, together with 


two men for each gun, and other ammunition proportionable, 
But Britiſh _ exporting from any of his majeſty's dominions 
Fiſh, (9 Geo, II. cap. 33. ſect. 3.) taken and cured by his ma- 
jeſty's ſubjetts only, ſo that one moiety of their full lading be fiſh 


only, in that caſe the goods or merchandizes imported in the ſame 


ſhip for that voyage, are not hable to this duty, 


The practical method of computing this duty is by taking one 
d N 


fifth part of the net old ſublidy and additional duty. 
Upon exportation not dra /n back. 5 


No v. Compoſition on Petty Scizures, 


ALL goods ſeized by the officers of the eaftoms, are to be pro- 
ſecuted to condemnation, either in the court of Exchequer, vr be- 


fore the juſtices of the peate, &c. and the kiny's moiety or ſhare 


paid in to the proper officers, before any writ or order of delivery 


may be granted, except in the caſe of (13 and 14 Car. II. cap. 11. 


fea. 3o) periſhable goods: but when the ſeizure is fo ſmall, that 
the cuſtom thereof does not exceed forty ſhillings, the commiſſion- 
ers of the cuſtoms have, by their patent, a power to compound 
for it; and, in that caſe, the king's part is tv be paid in to the 


colleor of the port of ſeizure ; who is to account for it by the 
pave of Compoſition on Petty Seizures; which he is to compre- 


ad under the general head of Cuſtoms, | 


No, 


= > . 
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No. 2. New Subſidy. | 


See p. 405, Par. 87. 


By 1 Geo. III. cap. 1. this branch is continued during the 
king's life, and made part of the fund for ſupport of his majeſtys 
houſhold, and the honour and dignity of the crown. ek 
It is to be raiſed, (9 and 10 Wal. III. cap. 23. ſect. 7.) levied, or 
collected, by the ſame rules, orders, and methods, and under the 
ſame penalties and forfeitures, as the Cuſtoms. . 

This branch, as well as the Old Subſidy, is compoſed of a Ton- 
age and Poundage. | 5 ̃ 5 

Tonwace, (9 and 10 Wil. III. cap. 23. ſect. 1, 2, 3, 4.) is 
payable in ready money upon all wines imported: viz. 5 


_ Groſs New Subſidy, per ton, on 
| 25 11 5 . e = . 
RnENISH, or Huxncary WIN ES, (1 Ann. cap. 2 6 
| ſeQ. 112) imported into any port, by Britin N 
by ſtrangers, or in ſhips not belonging to Ne 0 
Britain or Ireland, or foreign built 7 
Levant, and all other WIN ES, imported into Lon- * 
don by Britiſh, ISO A; 0 
— by ſtrangers, or in ſhips not belonging to — 6 8 
Britain or Ireland, or foreign built jet. | 


9 
imported into other ports, by Britiſh * | 3 0 0 
A ditto, by ſtrangers, or in ſhips not belonging 7 4 10 


Great-Britain or Ireland, or foreign built N 


By g and 10 Wil. III. cap, 23. ſect. 6. as in the eighth rule of. 
the Book of Rates, p. 374; and by 6 Geo. I. cap. 12. ſect. 2; 
out of this Groſs Duty, the like allowances and abatements, in all 
caſes, are to be made, under the ſame reſtrictions, and in the ſame 
manner and form, as are directed for the Old Subſidy; 1o that, in 
all caſes, except Levant Wines imported into Briſtol or Southamp- 
ton, the net new fubſidy will be the ſame as in every other out- 
Ort. | | | 
, The difference, called the London Duty on Wines, which hav- 
ing been landed and paid duty in any out-port, are afterwards to 
be removed to London, or within twenty miles of the Royal-Ex- 
change, muſt be paid under the fame regulation, as directed for the 


Old Subſidy, ang is as follows: 


Abatements, per gallon, on : 


Rheniſh Wine, no difference 
| Fiench Wine, in catks 
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5 2 
Spaniſh, Portugal, Levant, and all other Wines, in 
| Caſks | ; ek Pg 


—in bottles or flaſks 110 0 ; 


PounDacs, by 9 and 10 Will. III. cap. 23, ged. 4» is payable in | 
ready money (except for Tobacco of the Britiſh plantations, 
which may be ſecured by bond in all circumſtances as the addi- 


tional duty thereon) upon all goods and merchandize imported, 
except theſe following. | 


Wines, being liable to tonage. 


Frm, Britiſh taken, and brought 1 in Britiſh bottoms. 
FrEsH Fisn, 


BEeSTIAL, 


ALL coops mentioned in the Book of Rates to be Cuſtom-free: 
and, by g and 10 W. III. cap. 23, fea. 4; 3 and 4 Ann. cap. 
23, ſect. 4; and 8 Geo, I. cap. 15, ſect. * 

Goops commonly uſed in DY1xo : as, 

 ALvum of all ſorts 

ANTIMON1UM, except CxuDun 

BzyTISH BERRIES from the plantations 


 CasSUMBRA 


CAKE-LACK 
Cor PER As of all ſorts 
FRENCH BERRIES 
GRAIN, or Scarlet-powder 
Grains of Portugal, or Rota 
_ Grains of Sevil, in Berries 
LiTHARGE of all forts 
PLATAIN- 
\ SALT-PETRE 
Wertd 
Woad. 


WROUGHT $ILKS, Bengals, and Stuffs mixed with ſilk or herba, 
of the manufacture of Perſia, China, or Eaſt-India; and all Cal- 
licoes, painted, dyed, printed, or ſtained there. 11 and 12 
Will. III. cap. 10, ſect. 10. 

WHrAaLs-Fins, Oil, and Blubber, of Britiſh fiſhing, taken in the 
ſeas of Newfoundland, or any of the ſeas belonging to his ma- 
jeſty's plantations, and imported by Britiſh in Britiſh DiPPInS. 
* and 11 Will. III. cap. 25, feR. 16 ; z 10 Geo. I. cap. 1 
ect. 1. 

Raw LIXEN-YARN of all ſorts, and Unwrought Incle, and Short 
ro 24 Geo. II. cap. 46, ſe. 1. See BRANCH, Num- 

r 36. 

3 1, and other Spirits, being now accounted ſor in a ſepa- 

rate branch, Number 6. 


ay SeNEGA, from ay part of Europe. See BRANCH, Num- 
r 37 


M m | EE 


— . . — ————— —— —— - 
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It is to be levied and collected, according to the ſeveral reſpec- 


tive rates, values, and prices, as directed for the Old Subſidy: on 


which rates, Kc. it is to be computed in the following manner: 
. 


Dx uss, except Dying Drugs, rated in 1. Book o 


Rates, p. 344, imported directly from places of 

their growth, and in Britiſh built ſhipping, 5 l. per} 0 4 
cent. on one-third of the rate, being (by g and 10 5 
Will. III. cap. 23, ſect. 5) for every 208. thereof, 

e - zus the ſame as directed for the 
LASS MANUFACTURES 
'OYS FOR CHILDREN 

AlL oTHER Goops, chargeable with this duty of) 
Poundage (by 9 and 10 Will. 3, cap. 23, ſea. 1 
2 and 3 Ann, cap. q, ſect. 6, 7; 11 Geo. I. cap. 
7, ſect. 3, 73 firſt rule of Additional Book of Rates, 
and after the Rates Outwards, page 432) 51. per- 
cent, on the rate, value or price; eing, for every | 
205, thereof, 


But out of the aforeſaid groſs new ſubſidy of poundage, there is 19 


o be allowed the following diſcounts : 


- Dicoont, 


| Teratde of the Britiſh plantations (by 9 and 10 


Will, 3, cap. 23, ſect. 10; 12 Ann, ſeſſ. 2, 725 

„ 5 Geo, 1, cap. 7; ſect, 13 
Geo. 1, cap. 21, ſect. 3) being under the 488 
regulations as for the additional ad thereon ; 
if paid down 


[25 per cent, 


Ditto, if ſecured | 15 per cent. 
 Topacco, not of the Britiſh plantations (12 Ann. J 5 and 


ſeſſ. 2, cap. 8, ſe&. 1; 5 Geo, 1. cap. 7, ſet. 1) J B per cent, 
Which allowance of 8 per cent. is not deducted on 
exportation, 


the Book of Rates p. 375 9 and 10 Will. 3. e. 
23, ſect. 6) 


For the method of computing this duty, ſee the Old Subſidy and 
Additional Duty, 

On due exportation within the times Hmited by law, drawback | 
(7 Geo, 1, cap. 21, ſect. 10) or repayment of this duty muſt be 
allowed, or the (9 Geo, 1, cap, 21, ſect. 36; 24 Geo. 2. cap. 
41, ſeck. 20) ſecurity vacated: VIZ, | | 


ALL OTHER GooDs (as by the ſeventeenth rule of 
th per cent, 


The Drawback, 
Al AMobpks and LusTRINGS 8 and 9 Will. z, cap. 
"236, Gl. 6) (Sand 9 Will. 3, Cap : nothing 
Books BOUND, 9 Geo. 1, cap. 19, ſect. 6 nothing 
BEAVER SKINS, 8 Geo, 1, 5 ap, 15. ſect. 14. half 


BoRAX, 
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The Drawback. 


Bon Ax, refined in Great-Britain, 17 Geo. 2, 
31, ſect. 3. 

Capte-yarn, 6 Ann. cap. 19, ſect. 13. 

CaurHIRE, refined in Great-Britain, 17 Geo, %Y 
cap. 31, ſect. 3. 

CanDLEs, 23 Geo. 2, cap. 21, ſect. 36. 

CoxrPER-BARS, not importod from Bab India 5 
Barbary, and not exported by Britiſh (9 and 10 
Will. 3, cap. 26, ſect. 19; 12 Ann, ſeſſ. 3, cap. 
27, ſect. 1; 26 Geo, 2, cap. 32, ka. 7 

Corpace, 6 Ann. cap, 19, ſect. 13, 

HEMP, unwrought, to the Britiſh dominions in 

America, 4 Geo. 2, on & th... A on 

Hoes, foreign, to Ireland, ꝙ Ann. cap. 12, ſect. 27. 

Ion and STEEL, foreign, to the Britiſh planta- 
tions in America, 9 Ann, cap, 12. ſect. 25. 5 

Wares, foreign, ditto, 2 and 
Ann. cap. 9, ſect. 12. 

Oris r ERS, French, 10 Geo, 2, cap. 30, led. 4. 

Pax, foreign, 10 Geo, 2; cap. 27, ſect. 4. 

PEPPER, 8 Ann, cap. 7, ſect. 24. 

PicTuREs, 8 Geo. I. cap. 20, ſect. 49. 

SAILS, Or [SAILCLOTH, foreign, 4 Geo. IT. cap. 

4% . 3. | 7 

Soap, and 

STARCH, 23 Geo. II. cap. 21. ſect. 36. 

T, 18 Geo. II. cap. 26, ſect. 5. 

ToBacco of the Britiſh plantations, to be con- 
ſumed or uſed on board ſhips of war in any part 
of Europe, 6 Ann, cap. 22, ſect. 12. 

Ditto, in ſhips under 20 tons to Ireland, 8 Ann, 

Kap. 13, le. 20. 

N. B. No Tobacco may be exported i in ſhips u un- 
der 70 tons, except to Ireland ; nor from any other 

y 172 than the port at which it was imported; nor, 
if unmanufactured, in any other than the original 
package of 425 pounds weight, or more. 
Geo. II. cap. 41, ſect. 4, 21, 25. 

Ditto, in all pther circumſtances of regular expor- 
tation, 9 Geo. I. cap. 21, fect. 6; 24 Geo. II. 
cap. 41, ſect. 4, 21, 25, 

ToBacco-sTALKs, ſeparated from the reſt of the 
leaf, and exported by themſelves, 9 Geo. I. cap. 

21% &. 20. 

WixgE- -LEES, which pay outy as Wine, I Geo. II, 

cap. 17, ſect. 4. | 

ALL coops to the Iſle of Man, 12 Geo. I. cap. 

28, ſect. 21. 


— — 


ALL OTHER GooDs to all other places, ꝙ and 10 F 


Will. II. cap. 22 8. 8, 13 


24 


* as unrefined 


nothing 


as unrefined 


nothing 
nothing 5 


nothing 
nothing 
nothing 
nothing 
nothing 
nothing 


nothing 


nothing | 
nothing 


nothing 


nothing | 
nothing 


nothing , 


nothing 


nothing | 


all 


nothing 


nothing 


nothing 


all 
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Number 3. One-Third Subſidy. 
See page 409, 410. 


. THIS branch, (2 and 3 Ann. cap. q, ſect. 1, 2,7, 11; 1 
Geo. I. cap. 7, ſect. 3, 7; firſt rule of the Additional Book of 
Rates, p 432; Sth and 17 rules of the former Book of Rates; 12 
Ann. ſeſſ. 2, cap. 8, ſect. 1, 2, 3; 9 Geo. I. cap. 21, ſect. 3; 
6 Geo. I. cap. 12, ſect. 2; 5 Geo. I. cap. 7, ſect. 1.) as well 

as the former ſubſidies, is compoſed of a tonnage and poundage, 
being an additional ſubſidy of one-third part of the new ſubſidy, 
Payable in all caſes where that is due; and is to be raiſed, levied, 
collected, ſecured and paid, by the ſame ways, means and me- 


thods, under ſuch penalties and forfeitures, and ſubject to ſuch 


rules and directions, as before directed for the New Subſidy. 


The duty. 
5 . — 8 ; —— - 
Therefore it is to be computed, by arten — 
8 taking and poundage. 


On due exportation within the times limited by law, drawback» 
or repayment of this duty, muſt be allowed, or ſecurity vacated, 
as for the New Subſidy. 2 and 3 Ann. cap. 9, ſect. 2, 9. 


Number 4. Two-thirds Subſidy. 
Sce page 4172, 411. | 


TT is an additional ſubſidy of two third parts of the new ſubſidy 
upon all goods liable to the {aid new ſubſidy, except theſe follow- 
ing, which are exempted from this duty: viz. 5 

Ton Acco, z and 4 Ann. cap. 5, ſect. 1 | 

CurRaNnTs, in Britiſh-built ſhipping, legally navigated, ibid. 
SUGAR from the Britiſh plantations, ibid. | 

Goos exempted from the new and one-third ſubſidies, ibid. 


Conax rs, in ſhips belonging to the republic of Venice, 4 Ann. 


cap. 6, ſet. 3; 8 Ann. cap. 13, ſeR. 21, 
 Evroyean LixExs, 6 Ann. cap. 22, ſect. 10; 7 Ann. Cap. 7, 

ſekt. 23. | | 
SISTERS THREAD, ibid. 
Taps, or INCLE, ibid. 


The 
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I) be duty, 

Therefore it is to be computed by 4 Two- third parts of the 

double the one-third ſubſidy for all ( net New Subſidy of 


goods liable thereto, unleſs theſe before f tonnage and pound- 


exempted, or age. | 
| Upon due exportation within the time limited by law, draw- 


back, or repayment of this ni þ muſt be allowed as for the new 


and one-third ſubſidies. 3 and 4 Ann. cap. 5, ſect. 2, 


Number 5. Subſidy, 17 47. 


BY 21 Geo. II. cap. a, ſe&. 1, was granted from the. 1ſt of 


March, 1747, without limitation. EE 
This branch is, over and above all ſubſidies, additional duties, 


impoſitions, &c. a Poundage of twelve pence in the pound, to be 
paid in ready money on all goods and merchandize imported before 


landing (except for Tobacco, whereon it may be ſecured by bond) 
according to the ſeveral particular rates or values thereof, as they 


are reſpeCtively rated and valued in the Book of Rates referred to 


by the 12th of Car. II. and the 11th of Geo. I. or by any other 


act of parliament; or which do now pay any duty ad valorem, 21 


Geo, II. cap. 2, ſet. 1. | | | | 
Goods from Eaſt- India not rated, are to pay this ſubſidy on the 
groſs price, for which they are ſold by the candle, without any 
allowance or deduction. 21 Geo. II. cap. 2, ſect. 1. | 
Not to extend to goods, which by any law are now allowed to 
be imported free of duty, nor to prohibited goods imported by the 
nb Eaſt-Indian company. 21 Geo. II. cap. 2, ſect. 3. 


On which rates, values and prices, this ſubſidy is, by 8 and g 
Will. III. cap. 34, ſect. 2, 3; and 21 Geo. II, cap. 2. ſect. 1, 


to be taken in the following manner: 


Duos, except dying- drugs,, 4 

rated by the Book of Rates | 
of 12 Car, II. as ſpecified | 5 per cent. N 
In the firſt column of rates, 4 on treble 7 


of their growth, orin ſhip- | 


imported from places not | the rate, being, for 
>every 12 oO 1 0 


ing not Britiſh built 
5 ö I percent. Outs 
4 . DE” on their | 
e 
Wu ty, | rates, val, | 
| Lor prices,” 


This duty is to be levied and collected by the ſame ways and 
means, and under ſuch penalties, &c. as are directed for the Old 
| Sublidy, 21 Geo. II. cap. 2, ſect. 2. 


Tor 


«i 8 
— p ˙ wm ˙N⏑U? . ˙ mm x 


5 Tonacco of the Britiſh Sand by 12 Ann. 
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For the payment of this duty on Tobacco, the importer may be 
allowed eighteen months time, to commence at the end of thirty 
days after the maſter's report of the ſhip, or from the entry of the 


goods within thoſe thirty days, which ſhall firſt happen, upon his 
giving ſufficient ſecurity for the ſame. : 


Out or this duty are to be allowed the following diſcounts : 
Diſcount. 


ſeſſ. 2. c. 8. ſet. 5; 9 Geo. I. c. 21. ſect. 3; 21 

Ged. II. cap. 2. leck. 41; and 24 Geo. II. ys 

41. ſect. 29, 31, 32; if paid down | | 
Ditto, if ſecured 15 per cent, 
Tozacco, not of the Britiſh planting; by 12 4 
| eng ſeſſ. 2. cap. 8. ſect. 13 21 ed II. cap. 8 „ cent; 
2. ſect. 4; if paid down „ 
All other Goods = | no diſcount, 


On due exportation wichia drs years jk the time of impor- 
tation, drawback, or repayment of this duty is to be allowed, (21 
; Gen, II. cap. 2. ſect. 5.) or the ""_ vacated, as follows : 


25 per cent. 


Drawbick: 
Auauoss ad Luſtrings, 8 and 9 Will. III, cap. + nocks 
36. ſect. 5. | | 18 
Books nouND, 9 Geo. I. cap. 19, ſect. 6. - ____ nothing 
Box ax, refined in Great-Britain, 17 Geo, II. cap. Fi une a 
31. RR. 3. : nrefine 
CaBLE-YARN, 6 Ann. cap. 19. ſect. 13. nothing 
Caur kIRE, refined in Great-Britain, 17 Geo. II. fined 
"a4, 5, KT ed 
| Canv1.zs, 23 Geo, II. cap. 2 1. ſect. 36. nothing 


CorrER Bars, not imported from Eaſt India or 
Barbary, and not exported by Britiſh, 22 and 10 | 
Will. III. cap. 26. ſect. 19. 12 Ann. ſeff. 3. cap. > nothing 
138. ſect. 4, 5.3. 13 Geo. I. cap. 27. ſect. 1; 26 | 
Geo, II. cap. 32. fe. 2. 
CorDace, 6 Ann: cap. 19. ſect. 13. | nothing 
He ur, unwrought, to the Britiſh dominions in 
America, N ow II. cap. 27. ſect. 7. 1 
Hops, foreign, to Ireland, 9 Ann. cap. 12. ſect. 27. nothing 


nothing 


Ixox and STEEL, foreign, 9 Ann. cap. 6. ſect. . 
to the Britiſh plantations in America _ 1272 {nothing ; 
ares, foreign, (2 and 3 Ann. cap. 9. ſect. 12.) TY.) 
to the Britiſh plantations in America ; nathing 


_ OrsTes, French, 10 Geo. II. cap. zo. ſeat. 4. nothing 


Parex, foreign, 10 Geo. II. cap. 27. lect, 4. nothing 
PepPer, 8 Ann. cap. 7. ſect. 24. 1 nothing 


PicTUREs, 8 Geo. I. cap. 20. ſect. 49. nothing 


Palzz 
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. | Drawback. 
Pa1ze cooDs, taken by his majeſty's ſhips or veſſel thi 

of war, 21 Geo, II. cap. 2. ſect. 8. 7.0) g 
Sa1Ls, or Saik-cloth, 4 Geo. II. c. 27. ſect. 3. nothing 
Sor E, 23 Geo. II. cap. 2 1. ſect. 36. | nothing 
STARCH, 23 Geo. II. cap. 21. ſect. 36. nothing 
TA, 18 Geo. II. cap. 26. ſet. 5. 3 nothing 
ToßAcco of the Britiſh plantations, to be con -) 


ſumed, or uſed, on board ſhips of war in any part C nothing 
of Europe, 6 Ann. cap. 22. ſect 13. 
Ditto, in ſhips under 20 tons to Ireland, 8 Ann. 
cap. 13. ſect. 20. GY T” 4 
N. B. No Tobacco may be exported in ſhips under 
70 tons, except to Ireland; nor from any port other 
than the port at which it was imported ; nor, if 
unmanufactur'd, in any other than the original 
package of 425 pounds each, or more, 24 Geo. II. 
cap. 41. ſect. 4, 21, 25. | | 
In all other circumſtances of regular exportation, ? 
9 Geo. I. cap. 21. ſe. 6. 24 Geo. II. cap. 41. T all 
ſect. 4, 21, 25. = 8 
ToBacco STALKS, ſeparated from the reſt of the) : 
leaf, and exported by themſelves, 9 Geo. I. cap. P nothing 
21. ſect. 15 ho i B 1 , „ 
All goods to the Iſle of Man, 12 Geo. I. cap. 28. , 
ſe. "© BED Ou OW 5 a : in 
All other goods to all other places, 21 Geo. 1I.} all 
cap. 21. ſect. 6. 3 | þ | 


n 


No. VI. Subſidies on Spirits. 


BY 9 Geo, II. cap. 23. ſect. 17. all the duties ariſing by Spi- 


rits, from 29 . 0 1736, are united to, and made part of, the 
Aggregate Fund; and from that time the ſeveral duties then pay- 


able on ſpirits imported (except coinage, which ſee, No. 16) are 


accounted for in one ſum, under the title of Subſidies on Spirits. 
The method of computation for this branch is as follows. 


EXAMPLE I. 


one ton of brandy, not of F rance, Spain, Portugal, or Italy, im- 
ported by Britiſh in a Britiſh ſhi ß. 


Five per cent. on the rate 1 © o 
| | Diſcount oh; Hs Be - 
Draw- back. . c 
o 9 6 Falf the Old Sub. 
o 19 o New Subfidy 
0 6 4 One third Sub, 
o 12 8 Two thirds Sub. 


New Subſidy 2. 0 19 © 


1736 Two thirdòub. 4. o 12 8 


— —?ͤs 


2 7 6 Now Subſidies on Spirits 2:17 0 


— . «—˙¹ wm ˙ 
— ——— . F ˙ -» 


Duty. 


] before Old Subſidy NoI. o 19 o 
One third Sub. 3.0 6 4 


* Saen = 


EXAMPLE 11. 


Ten gallons of cordial water of France, imported by an Alien. 


000000 


FF Du 

| Five per cent, on the rate o 5 o 

5 Diſcount Oo 0 3 
rawback. ; 4 | | 

2 42Halfthe Old Sub. Old Subſidy Ne I. o 4 9g 

8 by Petty Cuſtom II. o 1 3 

-4 9 New Subſidy 208ept. 4 New Sublidy 2.049 

1 7 One third Sub, 5 3 One third Sub. 3. 0 17 

3 2 Two thirds Sub. 73 Two thirdsSub. 4. © 3-2 

5 1 French duty 15.150 

o 11 10% - Now Subſidies on Spirits. 2 0 6 


No. VII. Impoſt on Wines and Vinegar. 


BY I Jac. 2. cap. 3. ſe, 2. was granted from 24 June, 1685, 
to 24 June, 1693. 5 3 hs og 
It was afterwards continued by ſeveral acts, and by g Ann. cap. 
21. ſect. 1, made perpetual, _ | 
This branch (1 Jac. II. cap. 3. ſect. 2, 8.) is to be levied by 
the ſame ways and means, and under the ſame penalties, as the | 
cuſtoms, &c, upon the importation of the following goods, viz. 


The Groſs Impoſt on per ton 
| . | ; | e . . 

ALL VIN ECAXR | | OR 
Farexncy Wines | bs ; 9. 1 
ALL oTHER Wines | 120 0 


To be paid down in ready money upon entry, either by the 
merchant, or by the perſon enjoying the benefit of the prizage, or 
elſe the importer to become bound with two or more ſufficient ſure- 

ties, or procure three other perſons to become bound for payment 
| thereof, at three ſeveral and equal payments, each at three months 

_ diſtance. (1 Jac, II. cap. 3. ſet. 3, 6. 
But out of tbe aforeſaid groſs duties, there muſt be dedudted the 
following allowances, according to the nature and circumſtances 
of the entry, viz, Ss 


VV | Diſcount. 
1. For leakage, as out of the Old Subſidy (8th rule 5 
2 * of rates, p. 374+ 1 Jac, II. cap. x 12 per cent. 
p * Wo | | | | | | Fa For 


German, Rheniſh, or Hungary 


2. For prompt payment, if the duty be paid down 
in ready money, 10 per cent. per annum, of wa | 


II. cap. z. ſect. 4.) which for the three 


months is 


keeping, or by any other accident; provided 
oath be made by the importer (not being a vint- 


3. For any defect or damage which may happen Y | 


ner or retailer, who is to pay the full duty) that > 8 per cent. 


the ſaid liquors are imported by way of merchan- | 

dize, and with intent to ſell again (1 Jac. II. 

cap. 3. ſect. 6.) „ Od EA Way 
4. Out of the groſs duty of all wines imported in} 
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Diſcount, 


hree © e . 


caſks, according to the reſpeQive ſorts thereof, 2, 6, or 10 


as out of the Old Subſidy, (6 Geo. I. cap. 12. 
ſea. 2.) | = 


So that, according to the particular circumſtances, the net im- 


poſt to be paid or ſecured, will be as follows. 
Ner Iurosr per Ton on 


F of 

1 filled 6 

Paid unfilled 5 

©: { alled 

WET 3 ſecured Tunflled 5 
Por private uſe, or for prizage, f filled 


French wines in caſks, for ſale 


7 
paid } unfilled 6 


For prizage ſecured Tandle F 7 
By retailers | | 


3 
fl filled 10 


filled 10 


wines in Caſks, for ſale ; 
| | | cured 5 unfilled 


. prizage ſecured | ae 


: unfilled 10 
y retailers : 11 

| „„ ; | 1 filled 
Levant and all other wines in J P* | unfilled 8 
, Caſks, for ſale FB” hr 9 
4 unfilled 8 


— For private uſe, or for prizage filled 10 


| paid unfilled 8 
— For prizage = ſecured 3 anfilled 5 
y retailers * 


Nn 


paid unfilled 8 


For private uſe, or for prizage, f filled 11 


d. vs 
17 
10 

1 

1 


„GIS ο e 8 G D 


o OOO ο e 8 GOD e NÞ -Þ+ ens! 


7 
5 


. 
Ee ena 
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Levant wines In flaſks or bottles paid filled 0 
for ſale ſecured filled 11 


2 


Por private aſe, or prizage paid filled 11 


F 
o 
8 © — 
For prizage | fecured filled 120 © — 
1 retailers | > hs Ws 
$i: filled 6 19 10 1 
paid | 1 
Vinegar, for ſale aaa 6 3 © ts 
5 deed Je f 3 2 Þ 
Top unfilled 6 g 6 9 
For private uſe JAR. 7.13. 0 
Lunfilled 6 13 9 3 
— — 35 retailers | | | 8 0. 0 = 


Which net impoſts are computed after the method of the fol 
| lowing examples. | 


Two caſks, containing one ton of Spaniſh Wine. 


P „„ Unfilled. 
„ 4. 18 2. J. d. mY 
1 8 0+ The 8 impoſt per ton 1 
1 4 0 10 * cent. 5 
e 8 By vintner or retailer — 16 8 
8 | Groſs duty | 12.0.0 5 
O Oo o 12 per cent. for leakage 1 8 9 12 
„ . 5 10 11 2 8 
oO 12 © ; per cent for prompt payment 0 10 6 15 
„ 3 10 9 7 18 
4 © 10 per cent. of the groſs duty 11 4 
10 4 © For private uſe 9 85 5 18 7 13 
120 o Leſs 12 per cent. as before 10 11 2 3 
o 19 2 8 8 per cent. for waſte 9 16-10 16 
I1-0 9-13 | 9 14 3 12 
0 11 © 10 ʒ per cent. for prompt payment o 9 8 11 
10 9 9 2 VV V 
1 4 © 10 per cent. of the groſs duty 8 
9 9 S For ſale, paid NO — 8 Q- 7 


Filled. Unfilled. 
e e e | C3: 
+ 0 9 12 Leſs 12 and 8 per cent. as above 9 14 3 1 
1 4 © 10 per cent of the groſs duty 141 
9 16 9 12 For ſale, bonded 8 10 3 12 


Three caſks, containing one ton of vinegar. 


Filled. Dnfllled 

8 © o Groſs duty by vintner or retailer 8 0 0 

o 0 © 12 per cent. for leakage o 19 2 8 

o 8 0 5 per cent. for prompt payment o 7 o 9 
7 12 989 For private uſe 6 13 9 3 
8 „ g Leſs 12 per cent. as before 7 9 12 | 

o 12 9 12 8 per cent. for waſte on 3 3 
7 7 2 8 For ſale, bonded 6 9 5 : 
05 7 5 4 7 ; per cent. for prompt payment o 6 5 0 
6 19 10 1 For ſale, paid 7 


And fo for all other various caſes of entry. 


Upon due exportation (6 Geo. I. cap. 12. ſe&. 6. 7 Geo. I. 


cap. 21. ſect. 10.) within the times limited by law, drawback or 
| repayment of this duty mult be allowed, as follows. 


WixE, (6 Geo. I. cap. 12. ſect. 6.) 
VINEOGAR, (1 Jac. II. cap. 3. ſect 7.) 


Wine-Lees, which pay duty as wine, (1 Geo. II. nothing 
cap. 17. ſect. 4.) | | | 


No. VIII. Impoſt on Tobacco. 
BY. 1 Jac, II. cap. 4. ſect. 1. was granted from 24 June, 
1685, to 24 June, 1693. | 5 


It was afterwards continued by ſeveral acts, and by 9 Ann, 
c. 21, ſect. 1. made perpetual. | | 

It is to be raiſed, levied, collected, and ſecured, in the ſame 
manner and form, and by ſuch rules, means, and ways, and under 

ſuch penalties and forfeitures, as directed for the cuſtoms, (1 Jac. 
II. cap. 4, ſet, 1. 7 and 8 Will. III. cap. 10. ſect. 3, 6.) 


Upon the importation of all tobacco, as follows, viz. 


N n 2 Groſs- 
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two thirds 
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Groſs impoſt per pound weight on „ 
Tozacco of the Britiſh plantations in America © © 3 


SpanisH or Foreign Tobacco, not of the, Britiſh I 
plantations 95 12% $30 Jana 


For the payment thereof, the importer may be allowed eighteen 
months, to commence from the end of thirty days from the maſter's 
report of the ſhip, or from the entry of the goods within thoſe 
thirty days, which ſhall firſt happen, upon his giving ſufficient ſe- 
curity for the ſame, 7 and 8 Will, III. cap. 10. ſect. 85 12 Ann. 
ſeſſ. 2. cap. 8. ſect. 2; 5 Geo. I. cap. 7. ſect. 1; 9 Geo. I. cap. 

FFF | _ 
But Tobacco of the Britiſh plantations may be depoſited in 
warehouſes provided at the charge of the importer and approved by 
the commiſſioners of the cuſtoms, on ſecurity given by the import- . 
er's own bond to pay the duties at the end of fifteen months, 12 
Ann. cap. 8. ſect. 5; 5 Geo. I. cap. 7, ſect. 1; 24 Geo, II. c. 

41, ſet. 31. | * 5 PS 
Out of the aforeſaid groſs duty, there is to be allowed the fol- 
lowing diſcounts : viz, eps | 


9:06 


Es = | CE IN Diſcount, 
TosBacco of the Britiſh plantations, (7 and 8 Will. . | 
III. cap. 10. ſect. 5; 12 Ann. ſeſſ. 2. cap. 8. 
ſect. 1, 3 ; 5 Geo, I. cap. 7. ſect. 1; 9 Geo. I. 
cap. 21, ſect. 3.) being under the ſame regula- 
tions as the additional duty thereon; if paid 
paid down 285 | | 92 5 
if ſecured | | 15 per cent. 
NG . ; Js per cent. 
of the Briiſh plantations, whether paid or ſecu- | which is not 
red, 7 and 8 Will. III. cap. 10. ſect. 5; 12An, „ to be de- 
ſeſſ. 2. cap. 8. ſect. 1. 5 Geo. I. cap. 7. ſect. 1] ducted on 


Fl | | exportation. 
And beſides, 


if (7 and 8 Will, III. cap, 10. ſect. 5; 12 Ann, | 12 Poem: 
ſeſſ. 2. cap; 8. ſect. 33.5 Geo. I. cap. 7. ſect. 5 ee #3 
I.) the duty be paid down on entry within 3o | as os e 
days from the report, or at any time within any 4 
of the firlt fifteen of the eighteen months, to com 


25 per cent. 


mence at the end vf thirty days from the report, Lee 
a farther allowance, for the whole fifteen, or ſo | ſor han 
many entire months as ſhall remain unexpired, one month 


For the method of computation, take the ſollowing examples: 

| 1200 Ib. of Britiſh plantation tobacco. | 
15 © © The Groſs Impoſt, at 3d, per pound weight 15 © © 
3 15 © 25 per cent. diſcount, 15 per cent oO 15 © 


11 5 © To be paid, net impoſt, 10 be ſecured 12 15 0 


—— — 


ter the end 
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1500 poonds wee of Spaniſh Tobacco,” 
4. 


. 0 
Groſs impoſt, at 6d. . — EA 10 © 
Diſcount of 8 OE cent, 3 0 © 


Net impoſt to be ſecured 34 10 0 
Diſcount at 10 per cent. per annum, vingnl 6 
Jos. per cent. for 1 5 months $5 8 

Net impoſt to be paid down at entry . 30 3 9 


Upon due exportation within the times limited by law, draw- 
back or re: payment (7 Geo, I. cap. 21. ſect. 10.) of this duty is to 
be allowed, or (12 Ann, ſeſſ. 2. cap. 8. ſect. 2. IS I, cap. 

21, ſect. 3, 6. 24 Geo. II. cap. 41. ſect. 29.) e ſecurity Va- 
cated : as follows : 

| Drawback, 
Ton Acco of the Britiſh plantations, to be con- 

ſumed or uſed on board ſhips of war in any part nothing 

of Europe, 6 Ann. cap. 22, ſect. 13. [Eg 
TO, in ſhips under 20 tons to Ireland, 8 Ann. othir 

Py | nothing 
cap. 13m, 20. 
Ditto, to the Iſle of Man, 12 Geo. I. cap. 28. ſect. 21. nothing 

| N. B. No Tobacco may be exported in ſhips un- | 

der 70 tons, except to Ireland; nor from any other 

ort than the port at which it was imported; nor, 
if unmanufactured, in any other than the original 
package of 425 pounds weight, or more. 24. 

Geo. II. cap. 41, ſect. 4, 21, 25. 

Ditto, in all other circumſtances of regular expor- 

tation, 9 Geo. I. cap. 21, ſect. 6; 24 Geo. II. all 

cap. 41, ſect. 4, 21, 25, | 
ToBAacco-STALKS, ſeparated from the reſt of the J N 

leaf, and exported by themſelves, 9 Geo. I. cap. & nothing 
21, ſect. 20. 5 


OrRHER ToBacco, to the Iſle of Man, 12 Geo. I. f hi 

„ } Org 

Ditto, to all other places, 7 and 8 Will, III, cap. all 
10. ſect. 5 + | 


Number 9. 28 8 80 1690. 


BV 2 Will. and Mar. ſeſſ. 2. cap. 4. ſect. 3. was granted from 
December 25, 1690, to 10 November, 1695, 

It was afterwards continued by ſeveral acts; and, by g Ann. 

cap. 21, ſect. 1, made perpetuat. See page 390, to the end of 


Page 394+ 


But, 
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But, by the 24th of Geo. HI. cap. 46. this, and all other duties 
then payable on all raw Linen-yarn imported, were taken off, 
and Branch, number 36, laid on in lieu, 

And ſo in proportion for any greater or leſſer quantties ; obſerv- 
Ing, that (2 Will. and Mar, ſeſſ. 2. cap. * ſect. 53; 2 and 3 

e 


| Upon recourſe to the head of Sik, in chapter che) 


Ann, cap. 9. ſect. 7; 11 Geo. I, cap. 7. ſect. 3,7; firſt rule of 
Additional Book of Rates) where this duty is to be levied according 
to the rate or value, the meaning is, according to the reſpective 
rates of the goods in the firſt on {ſecond columns of rates; or, if 
not there rated, according to their value and price upon oath, &c, 
as for the old ſubſidy 0 1 & c. and that this duty is not 
to be reckoned into the ſaid value 


Which ſaid impoſt ny maſt be 228 and ſecured in — manner 
following: viz. _ 


PEER (2 Will. and Mar. &N. *. cap. 4. ſect. 4 
11.) to be paid down at entry 1 3d part. 


Ditto, to be ſecured by bond, payable at 12 months 2 zd parts. 


But, by 8 Ann, cap. 7. ſeck. 20. Pepper muſt be warehouſed at 
importation, upon paying down half the old ſubſidy, 2 Will. and 
Mar. ſeff. 2. cap. 4. ſect. 54. | 


All other goods, to be paid at four equal and en pay- 


ments, upon the importer's giving ſecurity accordingly. 


But if the importer chuſes to pay down the duty at entry, he i is 


to be allowed Diſcount after the rate of 10 per cent, per annum; 
Which being equated to the ſum of the duty in reſpe& of Pepper, 


and to the times of payment in reſpect of all other goods, reduces 


It- as follows : 


0 | __ Diſcount, 
For Pepper | os 6 and 2 3ds per cent. 
For all other Soods 6 and 1 4th per cent. 


For the method of computation of this Jr, take the following 


| e 


100 pounds veigh of [talian wrought Suk, imported from Italy 
in a Britiſh ſhip. 


5. d. | 


ſecond, this fort will be found to be rated at 11. 


138. 4d. per pound; at which rate cke quantity 166 > bg 
_ propoſed amounts to | 


— 


The groſs impoſt to be ſecured, being 10 per cent. | 
or 28. for every 20s, of the ſaid rate, amounts & 16 13 4 


prompt-payment, amounts to 


Diſount, at 61. 55. per cent. to be deducted wy : Y 0.10 


The net impoſt to be paid down at entry amounts to 15 12 6 


Three hundred weight of Ginger e of the Britiſh plantations, im- 
ported directly, and in Britiſn · built ſhipping. 

The practical method of computing the impoſt cherereon, is 3 8 
E. J. 4. 255 


| The amount, at one-third part of the rate of 15. 47 * 
4d. per pound 75 5 ee 
The groſs impoſt Wen being 10 per cent. or 28. | * 
in the pound on the ſaid rate, is 85 14 EO Op 
Diſcount, at 61. 5 8. per cent. to be deducted * 5 
prompt-payment, is e 
Net impoſt to be paid | 25S 14 8 


2400 pounds weight of Pepper 8 directly from the place of 
its growth in Britiſn- built ſhipping. 
* 8 


The groſs impoſt at a halfpenny per pound, amounts to 50 o 
Diſcount, at 61. 138. 4 d. per cent. to be deduQed 8 
r amounts to 5 i 


The net impoſt to be paid, amounts to | 413 4 


And after the method of theſe examples, may the impoſt of all 
other ſpecies of goods be computed. | | 


Upon due exportation within the times limited by law, drawback 
(7 Geo, 1. cap. 21, ſect. 10) or fep . of this duty muſt b 
allowed, or the (2 Will. and Mar. ſeſſ. 2 2 4. ſect. 54.) ſe- 
curity vacated: viz. 
8 The Drawback. 
panes oof LusSTRINGS (8 and 9 Will, 3, Cap. ! . 
Bok Ax, refined in Great-Britain, 17 Geo. 2, 

31, ſect. 3. 
CABLE-TARN, 6 Ann. cap. 19, ſect. 13. nothing 
CAMrHIRE, refined in Great-Britain, 17 Geo. . 5 

cap. 31, ſect. 3. | 
CANDLES, 23 Geo. 2, cap. 21, ſect. 36. nothing 
Corpace, 6 Ann. cap. 19, ſect. 13. nothing 
Hops, foreign, to Ireland, 9 Ann, cap, 12, ſect. * nothing 


. ; as unrefined. 


Ia ox and STEEL, foreign, to the Britiſh planta- 
tions in America, 9 Ann, cap. 6. ſect. 5 5. 

— | WaREs, * to ditto, 2 . 

4 Ann. c cap. 9, ſect. 12. 


nothing 


nothing 


ParER, 
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EY The Drawback. 
Part, foreign, 10 Geo. 2, cap. 27, ſect. 4. nothing 
PrrrEx, 8 Ann. cap. 7, ſect. 24. ts nothing 
Sails, or SAILCLOTH, foreign, 4 Geo. II. 5p. chi 
275 ſect. 3. Sta og 
STARCH, 23 Geo. II. cap. 21. ſect. 36. nothing 


Art 600Ds to the Iſle of Man, 12 Geo, I. cap.“ chi 
22, ſect. 21. hi | _ ing 
ALL OTHER GooDs to all other places, 2 Will. "my = 
ar. fell. 2, cap. 4 Kt. 4. | 


Number 10. Impoſt 1692. 


BV 4 and 5 Will. and Mar. cap. 5. ſect. 2. was granted from 
March 1, 1692, to March 1, 1696. 4 and 5 Will. and Mar. c. 


F. ſect. 1, 2, 4; 2 and 3 Ann. cap. 9. ſect. 7; 11 Geo. I. cap. 


7. ſect. 3, 7; firſt rule of Additional Book of Rates. 
It was afterwards continued by ſeveral acts; and, by 9 Ann. 
cap. 21. ſect. 1. made perpetual, 5 
This branch is over and above all other duties and impoſitions, 
to be paid upon the importation of the goods, and in the propor- 
tion and manner mentioned in page 396 to 400; and to be raiſed, 


levied, and collected, in the ſame manner and form, and by ſuch 
rules, means, and ways, and under ſuch penalties and forfeitures, 


as directed for the cuſtoms, &c. 4 and 5 Will. and Mar. cap. ;. 


ſect. 1, 2, 4; 2 and 3 Ann. cap. 9. ſet. 7; 11 Geo. I. cap. 7. 
O | 


ſect. 3, 7; firſt rule of Additional Book of Rates. 

Which ſaid additional impoſt duty may be paid at four equal 
and quarterly payments, upon the importer's giving ſecurity for 
the ſame ; but if he chuſes to pay down the duty at entry, he isto 


be allowed diſcount, after the rate of 101, per cent. per annum; 


which being equated to the times of payment, reduces it to 61, 
5 s. per cent. 4 and 5 Will, and Mar, cap, 5. ſect. 6. 
And upon the importation of French wines in cafks, there is alſo 
do be a farther allowance of 61, per cent, out of the groſs duty. 6 
Geo. I. cap. 12, ſect. 2. 5 =” 


For the method of computation, take the following example: 


The groſs impoſt, 1692, per ton 8 0. 0 — 
5 per cent, of the groſs duty 0-7 + 
The net impoſt 1692 to be ſecured 7 10 4 16 


The groſs impoſt 1692 per ton 8 
61. 5s. per cent, for prompt-payment „ 


4 4. d. 28 
7 10 0 — 

6 per cent, of the groſs duty 0 9 7 4 
The net impoſt 1692 | to be pul 7 0 4 16 

So that the net impoſt 1692, on n French Wines, is EN is 
caſks, will be, per ton, if paid, | 17 0.4.10 
Ditto, if ſecured | 7 40 4 16 


Upon due exportation within tires 5 years from the time of i * 


tation, drawbac 41 44 x8 (7 Geo. IJ. cap. 2 ect. 10.) of 
this duty ĩs to be allowed, or the (4 and 5 Will. and Har. cap. 5. 
ſect. 6.) ſecurity vacated, as follows: viz. 

Drau back. 


 ALamodrs and Luſtrings, 8 and 9. Will. 11, 1 
36. ſect. 5. . nothing | 
Books zou, 9 Geo. I. cap. 19, {&.6, nothing 
CorrEx Bars, not imported from Eaſt India or . 
Barbary, and not exported by rig 2 and 10 


Will. III. cap. 36. ſect. 19- i2 Ann 3. cap. > nothing 
18. e cap. 25. ſect. 146 1 
Geo. II. cap. 32. ſect RY 
Heme, 2 to = Britiſh dominions i n 
America, 4 Geo. II. cap. 7 ſect. 7. E 
OrsTERs, French, 10 Geo. II. he, 30, 18. * ty nathing 
Pax, foreign, 10 Geo. II. ca "a ect. 4 nothing 
PicrukkEs, 8 Geo. . Fug ; nothing 12 
$41Ls, or Sail- cloth, eo. il. 2 2 ſe. 5 nothing 
Wrws-Lees, (which pay duty as wine, 1 Geo. 1 n 
eap. 17. ſekt. 4.) | nothing 
BrAVER SKINS, 5 cap. 1 a. 14. 7: "hes 
5 s to of Man, 12 Geo. I. ca 28. n 
_—_— _ < | nothing 
All other goods to all other places, 4 and 5 Will} . 
and Mat! cap 5. ſet, 6, TE, F 
| £ 4 


Note, Laris CLaMINAR1s exported, was, by 4 and 


* and Mar, cap, 5. ſect. 2. charged with this 1.6.0, 


per ton, at 
| But, "by 


Will. III. cap. 20. ſect. -93 1 Ann. bo. 13. ſect 
9. reduced to 


O o No 11. 


7 and & Will. III. cap. 10. ſect. 133 MY 5 
2 0 
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Number 11. Duty on Whale-fins, 


BY 9 and to Will. III. cap. 45. ſe. 2. was granted from 10 
July, 1598, for eight years, - 

It was afterwards continued by ſeveral acts, and made perpetual 
by 9 Ann. cap. 21, ſect. 1, | | 

This branch is, over and above all former duties and imppſiti- 
ons, to be paid and ſecured at the Cuſtom-houſe on the importa- 
tion of all Whale-fins, but ſuch as are particularly excepted; and 
to be under the management of the commiſſioners of the cuſtoms, 
who are to cauſe the * to be raiſed, levied, collected, and paid 
to the receiver-general of the cuſtsms, &c. 9 and 10 Will. III. 

cap. 45. ſect. 2, 3, 9, 10. | 


Treg Gross Dur v. 


WIALE-rixs, (10 and 11 Will. III. cap. 21. ſect. 
1; 1 Ann. cap. 16. ſe& 1.) taken and imported | 

in and by ſhips belonging to any of his majeſty's ( © 1 
ſubjects, the pound weight Fo | 
But Whale-fins taken in the Greenland Seas, or. 

Davis's Streights, or any parts of the ſeas adjoining, 

in Britiſh ſhips, or ſhips of the Britiſh plantations in 

America, legally navigated, may be imported till the 

25th of December, 1764, and from thence to the fre 

end of the then next ſeſſion of parliament, 10 Geo. ]. _ 

cap. 16. ſect. 1; 12 Geo. I. cap. 26. ſect. 7: revived. 

by 5 Geo. II. cap. 28. ſect. 1; and continued by 13 

Geo. II. cap. 28. ſect. 45 22 Geo. II. cap. 45. 

ſect. 2; 28 Geo. II. cap. 20. ſect. 3. 

WHALE-FINs, taken and imported by foreigners, or | 
by ſhips not belonging to his majeſty's ſubjects, def: > 6:6 
pound weight e 55 . 

Which ſaid duty may be paid at four equal and quarterly pay- 
ments, upon the importer's giving ſecurity for the ſame: but if he 
chuſes to pay down the duty at entry, he is to be allowed diſcount 


after the rate of 101, per cent. per annum, which being equated . 
10 the times of payment, reduces it to 61, 5s, per cent. | 


For the method of computation, take the following example: 
1 C, 2 qr. o pounds of Whale-fins of foreign fiſhing. 


The groſs- duty, at 6d, per pound to be ſecured 4 4 0 
Diſcount, at 61, 58. per cent. 8 bk 


The net duty 1 to be paid 3 18 9 
PD pon 
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Upon due exportation within the time limited by law, this duty 


(17 Geo. I. cap. 2 1. ſect. 10.) is wholly drawn back, or the (g 
and io Win. III. cap. 45. ſect. 5.) ſecurity vacated, 


Number 12. Duty of 1 5 per cent. on Mullins. 


BY 11 and 12 Will. III. cap. 3. ſect. 1. was granted from the 
25 th of March, 1700, to the 2gth of September, 1701. 

It was afterwards continued by ſeveral acts, and by 7 Ann. cap. 
7. ſeR. 25. made perpetual. 

This branch (11 and 12 Will, III. cap. 3, ſect. 1.) is, over 
and above all former duties, to be paid for Muſlins imported; by 
which are to be underſtood the (12 nd 13 Will. III. cap. 11, ſect. 
14.) following ** vis, 

ABowans 

ApDaTI1Es 

APRONS 

BETELLES, plain and ſtriped 

 CALLICO LAWNS 

 CaLLIcoes of all other ſorts, commonly called n 
COMERVILLES | 

Coss a Es, plain and flowered 

Doreas 

GoLCANDA 

JaMDANNES 

' JecoLsIES 

ſunays | 
ManUMADHIAT ES, plain and flowered | a 
MuLmMuLs, plain an flowered 

NecxcLoTHs 

NIGRHTRAILSC 

ORIN GAL. 

| Popavers 
Remaings 
RowaLLEW 
SALLOWS | 
SEERBANDS 
TanjeBs, plain and flower. q 
Tik1nDAMs, 

To be under the management of the commiſſioners of the cul- 
toms, who are to cauſe the ſame to be raiſed, levied, collected, 
and paid to the receiver · general of the cuſtoms, &c. in the man- 
ne a W (11 and 12 2 Will, In. cap. 3. ſect. 4.) viz. 


The groſs duty. 
For every 1 killings of the true and real value} _ I 
of the ſaid Muſlins, according to the groſs price 2 
at which they ſhall be fold, by 11 and 12 Wil. . 
MI, . 3. ſect. * Jo | 5 F : 


0 02 eee 


— 
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The importer, before the _— of the goods, to become bound 
with two or more ſufficient ſureties, for payment of the ſaid 
duty, as ſoon as the goods ſhall be ſold, and for expoſing them 
to ſale openly and fairly, by way of auction, or by inch of can- 

dle, within the city of London, within three years after the im- 
portation thereof, 11 and 12 Will. III. cap. 3. ſect. 2; 7 
Geo. I. cap. 21. ſect. 11, | 

| Diſcount, 


And, in caſe any of the faid goods ſhall be fairly ſold 
within the time limited, as P- and the im- | | 
rter ſhall pay down the duty of 15, per cent. cent, 
Bid twenty days after ſuch ſale, he Nees be al- 8 
+ lowed a diſcount thereon, after the rate of (14 and 
12 W. III. cap. 3. ſect. 6. | 
ig wp due exportation within the times hmited by 0 this day d 
(7 Geo, I, Pp, 21, ſect. 10. 2) wholly drawn back, or the ſecu» 
rity, vacated, 


Number x . Dat on p Nen, Ke 


BY 6 ak 7 Will, III. cap. 7. fect, 2. was * from Mey 
1, 1695, to May 2, 1698. 
It was afterwards continued by ſeveral acts, and by 7 Ann. cap, 
7. ſe. 25, made perpetual. 

This branch is, over and above all duties, to be paid upon the 
importation of the following goods, in ready money, without diſ- 
count. 6 and 7 Will, III. cap. 7. ſect. 2. 


The gg 
Cinnamon | dat 
22 for every 205. of their reſpective rates: bo. 1 9 
NuTmEgs ) | 
PicTUREs, whether for private uſe or fo ale, for © | 
every 208. of their value 1 r 8 


But the duties on pictures havin been ſince otherwiſe copulate 

by 8 Geo. I. cap, 20. this branch thereon is now computed at four 

ſhillings on every twenty ſhillings of an imaginary or fei rate, 
adapted rate, adapted L the reſpective circumſtances of importa : 

tion. | 

| Upon due exportation, as directed for the Old Subſidy, e. 

| Drawback, or IO of hos. Nr muſt be allowed, as fol. 


lows: vim. 

: The drawback. 
ICTURES, 8 Geo. I. cap. 20. et. 49. nothing 

e as, Gand 7 WII. II. ap: 7- ſefts, Tua thirds. 


Number 14. 


» | 50 | 


. 14. Additional Duty on ; Sons, Pictures, and 
Duty on Drugs, &c. | 


BY 3 and 4 Aan, Cap. 4 bea. 5. was ung! from Wee | 
1704, to June 24, 1710. 
And, by 7 Ann, cap. 7. ſect. 25. made | | 
This branch is, over and above all other former gases and im- 
— ons whatſoever, to be paid upon the 7 8 of the fol- 


ing goods : * * ſect. 5. 


Cinn4mon | 5 The a0. 
r FTF for every 20 8. of their reſpefive rates © 1 @ 
NuTMEGS nn 


PreTures, whether for private uſe, or for fl, — V4 


every 208. of their value 


But the duties on pictures havin been ſince otherwiſe regulated 


by 8 Geo. I. cap. 20. this branch thereon is now computed at 
four ſhillings on every twenty ſhillings of an 1maginary or feigned 
rate, adapted to the reſpective circumſtances of i a See 
| . in che a. Iawards. 8 


9 viz, 


Rated in the Book bie (3 and 4 Ann. cap. 4. 
ſect. 8, 9.) — for every 208. of their reſpec- [o 2 © — 
ctive rates; but regard to be had to the rule or 
at che end of the Rates on Drugs, in favour of a } 10 per cent. 

direct importation, &c. 

Rated in the Book of rates (3 and 4 Ann. cap. 4.0 o 9 12 
ſect. 8, 9.) " RS . 1 ſect. 3 a or 
every 208. af ſuch their ve rates cent. 

Not rated | in the firſt column 2 in chapter To 
the ſecond, and imported from Eaſt-India, China, | 

or Perfa,-for every 205. of the true and real va- 

lue thereof, according to the groſs price (re- 
F duced) at which they ſhall be fold at the candle 

Not at all rated, and imported from any other places 

(z and 4 Ann. cap. 4. ſect. 8, 9, 10; 11 Geo. I. 
cap. 7. ſect. 7.— for every 208. of their values 
upon the oath or affirmation of the i bc as 2 
For the old * 


x 
4 per cent. 


Pox crx, 


The Duty. 


5 02 6 Cuſtoms. 


| The duty. 
 PorceLan, commonly called China, or Japan -- 
wWouare, made of earth, 2 and 3 Ann. cap. 9. ſe. „ 6 
6, 7; 3 and 4 Ann. cap. 4. ſect. 8.—for every ee 
208. of the true and real value thereof, accord- 3 
Ing to the groſs price at which they ſhall be ſold ea 
at the candle 
This duty on Porcelan and unrated drugs from Katt. India, &. 
is to be ſecured, aſcertained, valued, raiſed, levied, collected, 
_ anſwered, and paid by ſuch ways and means, and with ſuch allow. 
ances, and in ſuch manner and form, &c. as directed for the Old 
3 on unrated Eaſt-India goods, 3 and 4. Ann. cap. 4. 
lect 
A T The groſs duty, 
Wurrr CalLicons, which do not pay duties as | 
Miuſlins. for every twenty ſhillings of the 3-4 | | 
and real value thereof, according to the groſs | 23s 
price at which they ſhall be fold at the candle, 31 3% 
and 4 Ann. cap. 4. ſect. 8. | fs oe 
Diuiris, ditto ee 
AlL OTHER MANUFACTURES MADE OF Corrox, | 
ditto 


This duty upon White Callicoes, Dimities, nd or Manufac- 
tures made of Cotton, is to be ſecured, aſcertained, valued, raiſed, 
levied, collected, anſwered, and paid by ſuch ways and means, 
and ſubject to ſuch allowances, and in ſuch manner and form, as 
directed for the Fifteen per cent. Number 12. 3 and 4 Ann. cap. 
4. ſect. 9; 7 Geo, I. cap. 21. ſect. 11. 
| Upon due exportation within the times limited by "I draw- 
back or re-payment (7 Geo, I. cap, 21, ſect. 10.) of this duty muſt 
be allowed, or (3 and 4 Ann, 89 4. ſect. 12.) the ſecurity va- 


cated: as follows : 


| Drawback. 

27655 1 in Great Britain, 17 Geo. 2, cap. „ el 

CaurhIRE, refined i in Great-Britain, 17 Geo. 2, 

Cap. 3 1» ſect. 3. 

Spice, 3 and 4 Ann. cap. 4. ſect. 7; 12 and 13 
Will. III. cap. 11. fect, 10; 6 and Will Uf two-thirds, 
cap. 7. ſect. 5. 

PrcTUREs, 8 Geo. I. cap. 20, ſect. 49. nothing 


Tur REST, 3 and 4 Ann. ou. 4. ſect. 12, all. 


” as unrefined 


Note, under this title was comprehended an additional duty « on 
Coffee, Tea, Cocoa-Nuts, Chocolate, and Cocoa-paſte, of as 
much as the former duty, Number 13; * was repealed by the 
ſame acts wien repealed. that duty. 


REA | Number. 
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Number 18. Second 25 per cent. on French Goods. 


BY 7 and 8 Will. III. cap. 20, ſect. 3, 4, 5, 6, was granted 
from February 2, 1696, for 21 years, and from thence to the end 


of the next ſeſſions of parliament. 
By 1 Geo. I. cap. 12. ſect. 3. continued for ever. | 
This branch is, over and above all duties and impoſitions, &c. 


to be paid upon the importation of the following goods; and to be 


raiſed, levied, collected, and paid in the ſame manner and form, 


and by ſuch rules, means, and ways, and under ſuch penalties 


and forfeitures, as directed for the Cuſtoms. 7 and 8 Will. III. 
cap. 20, ſect. z, 7; 11 Geo. I. cap. 7. ſect. 3, 7. | 


; The Duty, per ton, on 


| i; PE” 
FRENCH VINEGAR 3 
FRENCH Wing | | „ 


ALL or HER Goops, (6 Geo. II. cap. 17. ſect. 2.) ex- 
cept Brandy (See Branch N 6.) and other ſpirits, 
of the growth, product, or manufacture of France; 

for every 208. of their reſpective rates or values up- 

on oath ; but regard to be had to the rule at the end | 
of the rates of Drugs, in favour of a direct impor- 
| | 


Which duty 1s to be paid in ready money, without any deduc- 


tion 3 except upon French Wines imported in caſks ; out of which 


muſt be deducted 61. per cent. as out of the former duties, 7 and 
8 Will. IIII. cap. 20. ſect. 2, 3, 4, 5, 6; 6 Geo. I. cap. 12. 


. | | 
| L KS 4. 
So that this duty, net, upon French Wines, im- | 
ported in caſks, per ton, will Þe 3 
Upon exportation e | Not drawn back, 


Number 16. Coinage on Wine, &c. 


By 18 Car, II. cap. 5. ſect. 6, 11, was granted from Decem- 
ber, 1666, until December 20, 1671. 


It was afterwards continued by ſeveral acts, and, by 1 Geo, III. 


cap. 16, continued for 7 years, from March 1, 1761. 


By 18 Car, II, Ip, 5. ſect. 9. this branch is appropriated to 


defray the charge and expence of the Mint, and of aſſaying, melt- 
ing down, waſte and coinage of pold and filyer; and to the en- 
couragement of bringing gold and ſilver into the Mint, there to be 
coined inte the current coin of the kingdom, | | 


It. 


ALL THE ngpST | 


| this, as well as 


tation of the following commodities, 18 Car. I 


| STRONG WATERS 


and for 


804 Cuſtoms. 


I is, over and above all other duties, to be paid on the impor- 


tation of the following commodities, 18 Car. II. cap. 5. ſect. 6. 


Duty, per ton, on 


9 | | SPI L. 4. d. 
Winx, except Prizage-Wine, which is exempted by, | 
practice, IG 1 ales : | 
VIV ECAX : | . © 10 © 
CT DEX | | 

[33.4.8 


| The goods ,ods ſubject to this duty are liable to the ſame penalties | 
and forfeit 0 


itures for non-payment thereof, as are appointed by the 

act of tonnage and poundage, and the act of frauds, for non-pay- 

ment of duties by thoſe acts impoſed. 18 Car. II. cap. 5. ſect. 7. 
Upon due exportation within the times limited by law, drawback 


or repayment of this duty muſt be allowed, as follows. 


Fu 5 1 . th 445 Drawback. 
INB-L8Es, Which pay duty as Wine, 1 Geo. II. "a 


Number 17. Coinage on Spirits. 


THIS branch was granted with, and appropriated to, the ſame 
uſes as, the Coinage on Wine, &c. Number 16 ;. but, by the gth 
of Geo, II. cap. 23. ſe. 17. from the 29th of ay Heng 1736, 

other duties then payable on ſpirits, 15 made 
part of the Aggregate Fund; and, by the 27th of Geo. II. cap. 
11. ſect. 3. this branch is declared to continue for, and during 
ſuch term, for which any of the rates, duties, and revenues, com- 
poſing the faid Aggregate Fund, were granted, and payable. 

It is, over and above all other duties, to be * on the impor- 

cap. 5; fect, 6. 


The Duty, per ton, on 


* 
Brandy ! 


10 0 


eitures for non payment thereof, as are appointed by the 
act of tonnage and poundage, and the act for frauds, for the non - 
payment of the duties by thoſe acts impoſed, 18 Car, II. cap. 5. 
ect. 7. 5 | . 
n exportation within the times limited by law, this duty is 
wholly drawn back. 18 Car. II. cap. 5. ſect, 8; 7 Geo. I. cap. 
21. ſect. 10. ee e ee ee | „ 

; | Number 


The 2 ſubject to this duty are liable to the ſame penalties 


Cuttoms. Fog 


Number 18. Duty on Pepper, Raiſins, and Spice. 


BY 8 Ann. cap. 7. ſect. 14. was granted from February | 


6, 1709, for thirty-two years; and, by © Geo. I. cap. 4. ſect. 1. 

continued for ever, | 15 
This branch is, over and above all former, duties, o be paid 

upon the importation of the following goods; and 1; to be af er- 


tained, ſecured, raiſed, levied, and recovered by ſuch rules, ways, 


means, and methods, and under ſuch penalties and forfeitures, as 
the other duties upon the ſaid reſpective goods, 8 Ann. cap. 7. 
ſect. 14, 16, 17, 18, 19, 29, 35- 3 


3 The Groſs Duty on 
Cinnamon} LS: | 
CLoves 
. 1 I former duties. 
Rarsins of all ſorts, the hundred weight, containing 
112 pounds 5 
PEER, except Lonc PEP ER (8 Ann. cap. 7. ſect.] 
15 3 8 Geo. I. cap. 7. ſect. 15, 16; 9 Ann. cap. { 
6. ſect. 59.) not imported directly from the place 
of its growth in Britiſh-built ſhipping, the pound 
Ditto, imported directly from the place of its growth 
in Britiſh- built ſhipping, the pound | 


9.1220 


But Pepper at importation muſt be warehouſed, upon payment 
of the half. ſubſidy, and, if exported, is liable to no further duty; 


and this duty is to be paid only for what ſhall be delivered out of 


{uch warehouſes, in order to be conſumed in Great-Britain. 8 Ann. 
cap. 7. ſect. 20, 24. 3 IR 
For the payment of this duty on all the-aforeſaid goods, except 
Pepper, the importer is to be allowed twelve months, upon bis 


giving ſecurity at the Cuſtom-houſe ; but if he pays down the ſame 


in ready- money, he is to be allowed 101. per cent. for prompt- 
payment. 8 Ann. cap. 7. ſeQ. 25. Es 
Upon due exportation (7 Geo. I.cap. 


21. ſect. 10.) within the 


times limited by law, drawback or repayment of this duty muſt be 


allowed, (8 Ann. cap. 7. ſect. 28.) or the ſecurity vacated, viz. 


; DE 13 8 The Drawback. 
EPPER, as having paid only the half ſubſidy, 8 Ann. SOS 
cap. 3 ſect. Sg P * a = : ; l | * | : p nothing, 
ALL THE REST, 8 Ann. cap. 7. ſect. 28, "all. 


EB: Number 


. 


9. * 
- 


| As much as all 
their reſpeQtive 
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Number 19. Subſidy, and One per Cent outwards, 


with the Leather 
dur; 1 White woollen cloths Fexpor ted. 
uties on Foreign goods uſed in dying 


The * Outwards. 


BY 12 Car. It. cap. 4- fed. 2, was dub, as part of the Sub- 
ſidy of poundage, and continued therewith to Auguſt 1, 1710. 
By g Ana. cap, 6. ſect. 1. revived from March, 17 10, for 32 
ears. 
: By 3 Geo. I. cap. 7. ſedt. 1. continued for ever. | 
This ſubſidy, as well as the ſubſidy inwards, is compoſed of a 
| Tonnage and a Poundage, and is to be paid in ready- money before 
ſhipping off, in order for exportation. | 
Subject to Tonnage was all Beer exported ; viz, | 
For every ton of Beer to be exported in ſhipping En- 3 
gliſh built, in money 9 8 


For every ton of Beer exported in any other ſhipping, ) 1 
in money APE 
By 1 Will. and Mar. cap. 22. this duty was altered, and there- 

by Beer and Ale (together with Cyder and Mum) exported, were 
to pay 18. per ton, | 
| Subje@ to Poundage were all other goods and merchandize, » na- 

tive commodities, and manufactures . exported (12 Car. II. 

cap. 4. ſect. 2.) except 

FusrlAxs | 

 GaRMENTS, and 8 APPAREL of all forts 

JeWELS, PRECIOUS STONES, and PEARLS, | 

HinninGs, and other ſea-fiſh, taken by any of his majeſty's ſub- 
jects, and exported in ſhips belonging to the ſubjects of the 
realm. 12 Car. II. cap. 4. ſet. 6. And except 

Orp DRATERIES, (6 Ann, cap. 8.) and 


LxaTHER, (20 Car. II, cap. 5. ) being mY: reſpectively t to a 
ſpeeial dut .. 


This duty (of e is to be levied and col- 
lected according to the particular Rates affixed ] 
reſpectively - in the Rates outwards; or if not 

there rated, (Rule at the end of Rates outw ards,) ac 
cording to the reſpective real value and prices to be {a a 
aſcertained by the oath or affirmation of the merchant, ( 

in the preience ol the cuſtomer, collector, comptroller, 
and ſurveyor, or any two cf them; from which rates, 
values, or prices, this ſubſidy i is to be taken for every + 
twenty ſhillings thercof 1 


But 
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But for the encouragement of manufaQures, this branch has 
been taken off many ſorts of goods exported (particularly woollen) 
by 1 Will. and Mar. cap. 12; 3 and 4 Will, and Mar, cap. 8 
7 and 8 Will. III. cap. 39; 11 and 12 Will, III. cap, 20; 7 
Ann. cap. 8, 3 

By 22 Car, II. cap. 13. ſect. 8. this duty was altered as to 
Horſes, &c. exported, being therein regulated as follows: 1 


| | | h . 4 
For every Horſe, Mare, or Gelding, exported ot b 
parts beyond the ſeas in amity with his majeſty = he ibs 


7 


By 9 Ann. cap. 6. and cap. 23. this duty was altered as to Coals 
exported, which ſee at large in the Rates Outwards. | 

And, by 8 Geo JI. cap. 15. ſect. 7. the ſeveral and reſpective 
ſubiidies, and other duties, payable on the exportation of any 
goods or merchandize of the product or manufacture of Great Pri- 
tain, are to ceaſe and determine, and be no longer due, or pay- 
able, except on theſe ſollowing: DT 


Ar,uM 

Co ALS | 
CNET HAIR, or WOOL 
CyrFERAS 

Grizw 

HR of all forts 
HaRrts wooL 
HoxsEs 

LAPIS CALAMINARIS 
Leap 
Leap-oRE 

LEATHER TANNED. 
LiTHaRGE or LEAD 
SEINs of all ſorts, 
„ 1 
WitTE WOOLLEN CLOT 
Wool carDs, 


Provided that due entries of the goods ſo exempted from duties 
be firſt made in the Cuſtom-houle at the port of exportation, in the 
ſame manner and form (expreſſing quantities and qualities reſpec- 
tively) as was before practiſed; and that they be ſhipped by the 

roper officers; on failure whereof, the goods are liable. to the 
lame duties as before. 8 Geo. I. cap. 15. ſect. 9. . 


Leather, &c. 


By 20 Car. II. cap. 5. ſect. 2. liberty was granted to export 
Leather, Sheep, and Calve-ſkins, bought in open fair or market, 
on payment of the following duties. | 

ee e FP 'p 2 LEATHER 


. OI > q___ w__ Ae A. 


| 


_ Cuſtoms. 
Lo K 


Lrarnzx of all forts, Sheep-ſkins and Calve-ſkins 
tanned, tawed, or dreſſed, the hundred weight, * 8 
containing 112 — 


Woolten Cloths white. 


By the aft of Tome and Poundage (12 Car. II. cap. 4. ſee. 
55 was granted 2 ſubſidy on Woollen Cloths, or Old Drapery, 


being, by Britiſh, 3s. 4 d. and by aliens 65. 8. to be paid on 


every ſhort woollen cloth exported ; but, by 11 and 12 Will. III. 


cap. 20. this duty was repealed. 


And, by 6 Ann. cap. 8. ſeQ. 1. a duty was laid on White wol- 
len cloths exported; being, + | 
. 
For every piece of White Woollen Cloth, — - 
called Broad- Cloth, TY 3:0 


Foreign Goods uſed in Dying. 


This Juty was ade 5 the 8th of Geo. 1. cap. 15, ſect. 11, 
12, being a ſubſidy of poundage to be paid on the exportation of 
the following goods uſed 1 in dying, which before had been imported 


duty f free. 


1 
ANNATTO 
ANTIMONIUM CRUDUM 
AqQua FORTIS 
ARCOL 
 Arsenick 
BAY BERRIES | | 
BRAZIL, or FARNAMBUCK WOOD 
BRAzZILETTO, or Jamaica wood 
CocRINEAL 
_ Cream of Tak TAR | 
. Fousrick | 
GALLS 
Guu ARABICK, « or 
Gum SENEGA 
Ix pico of all ſorts 
Js1ncLAass 
LITMuS 
Loc woop 
MappER of all ſorts 
MaDDER ROOTS 
Ni cox AG UA woon 
Ox ch. | | 
1 OkchzLIA 


„ . -- 


Or cRHELIA. 
POMEGRANATE PEELS 
RED, or Guinea wouap 
SAFFLORE 
Sai AMMONIACK | 
Sat Germ . * 
SA PAN WOOD 
RED SAUNDERS 
 SHOEMACK | 
STICKLACK 
TuRNsOLE 
VALONIA 
8. VERDIGREAS EJ... : 
It is to be raiſed, received, levied, and recovered, by the fame 
ways and means, and under the ſame penalties and forfeitures, and 
with ſuch allowance for goods loſt or taken at ſea, and to have the 
like and reſpective continuances as the ſubſidy of poundage on na- 
tive commodities exported, 8 Geo. I. cap. 15. ſect. 12, 5 


: CS oo ec | | 8 Ss, | 4, 
This ſubſidy on Dying-goods, before enumerated, } 

is to be paid according to their reſpective rates, being > © o 6 
for every 205. thereof. 8 Geo. I. cap. 15. ſet. 11. 


* One per Cent. Outwards, 
By 14 Car. II. cap. 11. ſect. 35. was firſt granted from Septem- 
ber 29, 1662, during the king's life. | 
By 1 Jac. II. cap. 1. ſect. 4. continued during his life, 
By the ſeveral acts which continue the {uÞb1./y outwards, contie 
tinued for ever, | | a 
This duty is payable in ready money, without diſcount, upon 


all goods and merchandizes liable to ſubſidy *. exported from any 


port of Great-Britain, capable of a ſhip or v*lic! of two hundred 
tons upon an ordinary full ſea, to any part ci the Mediterranean ſea, 
beyond the port of Malaga, in any hip or veel that hath not two 
decks, and doth carry leſs than ſixteen pieces of once mounted, 
together with two men for each gun, and other .mmunition pro- 
portionable. | e BL 
The duty, 


1 


5. 4. To 
8 


wards, or, for every 20s, of the reſpective rates or 


It is one-fifth part of the aforeſaid ſublidies my} 0 2 
or values of the goods 1 per cent. 


It is underſtood practically, that Foreign goods uſe. Dying 
| before enumerated) are not liable to this duty of One Per Cent. 


Number 5 


— 


Customs. Jog 


2 r — * — - 
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No. 20. Duty on Candles. 


BY 8 Ann, cap. 9. ſect. 1. was granted from 1 May, 17 10, 
for five years. 9 Ann. cap. 21. ſect, 7, continued for ever. 
This branch is, (8 Ann. cap. 9. ſect. 1, 3. 4.) over and above 
all former ſubſidies, or other duties, to be paid before landing, in 
ready money, without diſcount, upon the importation of all can- 
dles, and is to be aſcertained, ſecured, raiſed, levied, recovered, 
and anſwered by ſuch rules, ways, means, and methods, and under 
ſuch penalties and forfeitures, and in ſuch manner and form, as the 
other duties upon candles import. 1 20S 
| | 9985 | The duty. 
CanvpLes made of wax, or uſually called or fold for) 
wax candles, notwithſtanding the mixture of any% o o 4 
bother ingredients therewith, the pound | 8 
_ CanvLts made of tallow, and all other candles, the | 
two pounds ; 5 bon 
W 2a (23 Geo, II. cap. 21, fect 36.) not drawn 
back. 1 | 3285 1 ; 


No. 21. Additional Duty on Candles. 


BT's Ann. cap. 6. ſect. 1 1, was granted from 25 March, 
1711, for 32 years; and by 3 Geo. I. cap. 7. ſect, 1. continued 


es for ever. . 


'This branch is, over and above all other duties, to be paid in 
ready money, without diſcount, (9 Ann. cap. 6. ſect. 11.) upon 
the 1mportation of all candles, viz. | | 5 
„ 5 ; „„ BAS Gnty. 
CaxpLES made of wax, or uſually called or ſold for 
wax candles, notwithſtanding the mixture of any o o 4 

other ingredient therewith, the pound 
CanvLes made of tallow, and all other candles, the} _ 

two pounds 8 | 9 

To be raiſed, &c. (9 Ann. cap. 6. ſect. 11, 12, 17.) as directed 


for the former new duty, No. 20. 


No. 22. Duty on Coals imported, and on Coals, 
Culm, and Cinders, brought coaſtwiſe. 


BY 8 Ann. cap. 4. ſect. 1. was granted from 29 September, 
1710, for 32 years. 5 Geo. I. cap. 19. ſect. 1. continued for 


erer. | 
'This 
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This branch i 1s, over and above all former duties, to be paid up- | 
on the following goods, (8 Ann. cap. 4. ſect. 2,) and to be under 


the management of the commiſſioners of the cuſtoms, Who are to 
cauſe it to be raiſed, levied, collected, and paid into the Exche- 
quer, diſtia& from all other branches. 

Due entries of the ſhips and goods muſt be made at the Cuſtom- 
houſe in the port of diſcharge, (9 and 10 Will, III. cap, 1 3. ſe, 


8. 4 Ann. cap. 6. ſect. 4,5. 8 Ann, cap, 4. ſect. 3.) and the 


duty be anſwered and paid to ſuch collector as ſhall be appointed 
by his majeſty, or any four or more of the commiſſioners of the 


cuſtoms, before bulk of the ſhip be broken, or any of the goods | 


unladen, meaſured, or weighed, 


Cors, except Charcoal made of wood, imported 
from parts beyond the ſeas — If ſuch as are uſually 


ſold by weight, for every ton, containing 20 hun 1 1 


dred weight | 
| If ſuch as are uſually ſold by the chalder, or any 
| " other meaſure reducible to the chalder, for every 
chalder, containing 36 buſhels, Wincheſter meaſure ) 
To be paid by the importers, 
Brought coaſtwiſe, or from port to port of Great 
Britain, —if ſuch as are uſually ſold by weight, for 
every ton, containing 20 hundred weight 


If ſuch as are uſually ſold by the — Ec. = 


every chalder, containing 36 buſhels, Wincheſter 
meaſure 
Curu, brought coaſtwiſ e, for every chalder, con- 
taining 36 buſhels Wincheſter meaſure 
CinDeRs, made of pit-coal, brought coaſtwiſe, for 
every chalder, containing 36 buſhels Wincheſter 
meaſure 
To be paid at the ports of landing, and to be charged upon the 
owners or maſters of ſhips. | 


But for ſuch of the ſaid coals, culm, « or cinders, (8 Ann. cap. 4. 
ſect. 39.) as are carried from the bridge of Sterling to the town of 
Dunbar, or to any part betwixt them, or from (8 Geo. I. cap. 
14. ſect. 14.) Ellen-Foot to Bank-End in the county of Cumber- 
land, or from any place to any other place betwixt them, this du- 
ty is not to be taken. 

For payment of the aforeſaid duty, the owner is Diſcount, 
to be allowed three months time, upon his giving 
good and ſufficient ſecurity ; (9 and 10 Will. III. U es 
cap. 13. ſect. 12.) but if he chuſes to pay ready f 23 Per cent. 
money, he is to be allowed 10 per cent. per annum, | 
which for the ſaid three months is 
If, after payment or ſecurity of this duty, ( DE 10 Will. ul. 


8 


cap, 13, fect, 12.) the goods ſhall be carried to any other place 


of this kingdom, it ſhall not be again demanded or paid, 


Gren duty 


3 


„ 


Upon 


[ 
. 
\ 
% 
/ 


—— 


| 
ö 
' 
' 
' 


| Ooars, except Charcoal made of wood, depot 


If ſuch are uſually ſold by the . &c. . 
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Upon due exportation, (9 and 10 Will, III. cap, 13. ſect. 12.) 
as directed for the old ſubſidy, &e. (9 Ann, cap. 6. ſect. 54.) or 
upon. due proof by-oath before the collector, that they have been 
uſed in melting of-eopper and tin ore within the eounties of Corn- 
wall and Devon, (14 Geo. II. cap. 41. ſect. 3.) or in fire- engines 
for draining tin or eopper mines in Cornwall, this duty is to be 
wholly + „or an er wance- 2 out he the over-ſea duties, 


No. 23. Additional tw on Coals imported, a 
on c C ulm, and Cinders brought coaſtwiſe. 


BY 1 eap. 6. ſect. 8. was granted from 8 March, 17 10, 
for 32 years. By 3 Geo. 1. cap. 7. ſect. 1. continued for ever. 

This braneh is, over and above all former duties, 9 Ann. cap. 
6. ſect. 8.) to be paid for the following goods. 


Groſs duty. | 


from parts beyond the ſeas—If ſuch as are uſually '{ _ 
fold by weight, for every ton containing twenty | | 
hundred weight 

If ſuch as are uſually fold by-the chalder, orany* 
other meaſure redueible to the chalder ; for every 
chalder, containing 36 buſhels Wincheſter mide 

— Brought — fie,cor from port to port of Great 
Britain, if ſuch as are uſually fold by 8 for 

every ton, containing 20 hundred weig 


every chalder, containing 36 buſhels, Winchoer 
* meaſure _- 
Cur, brought coaſtwiſe, for every chalder, —_— 
ing 36 buſhels Wincheſter meafure | _— 
ein made of pit- coal, brought conliwile, for e * 
2 chalder, containing 36 buſhels Wincheſter mea- o 2 © 
ure 
Bat for ſuch of the ſaid coals, culm, and ade as are . | 
from the bridge of Sterling to the town of Dunbar, or to Redhead, 
(9 Ann, cap. 6, ſect. 10.) or/ to any part betwixt them, or from 


(8 Geo. I. cap. 14. ſect. 14.) Ellen-Foot to Bank-End in the 


county of Cumberland, or from any plaee to any other place be- 
twixt them, this duty is not to be taken. 

And (9 Ann, cap. 6. ſect. 8, 9, 17.) it is to be. raiſed, . 
collekted, and recovered in fuch manner and form, and ſubject to 
ſuch allowances: and repayments, and under ſuch penalties, oy 
feitures, diſabilities, and according to ſuch; rules, methods, * and 
directions, as directed for the former yy No 0, 22, 


Number 


No. 24. Duty, on E men þ Calm, for baling : 
| Churches. 111805 


BY 6 Geo. I. cap. 4. Qt. E Made Fast. 5 

This auge Þ: , (9 Ann. cap. 22. ſect. 1.) over 2 050 all 
other impo Gans * duties, to be paid on the following goads. 
Ar CoaLs and CuLM im orte d“ into the port of 

London, or the river of Thames, within the liber 

of the ſaid city, ſuch as are uſually fold by the 8 

chalder, containing 36 buſhels Wincheſter meaſure ef 

(9 Ann. cap, 22. fed, 1.) | 3 
—-— Such as are actually ſold by the ton, for every 1 

ton, containing 20 hundred weight. P39 

To he raiſed, levied, and collected in the fame manner, me- 
thod, and form, and under ſuch penalties and forfeitures, as are - 
expreſſed or referred to by any law in force, for raifing or collect- 
ing any duties before due on coats or culm brought coaſtwiſe to 
the ſaid port of London. (6 Ann. cap. 22. ſect. 4 

For bonds, diſcounts, and other regulations, ſee Branch No. 
22. 
One hundred chalder of coals are allowed annually for the uſe 
of Chelſea hoſpital free of this duty. (9 Ann, cap. 22, ſect. 8.) 


On expartation f Not drawn back. 


No. 265 Duty on Hops. 


BY 9 Ann. cap. 12. ſe, 1. was granted from 1 June, 1711, | 
for four years. Made perpetual by 1 Geo. I. cap. 2. ſect. 17, 

This Lk is, (9 Ann. cap, 12. ſect. 1.) over and above all 
other duties, cuſtoms, and ſublidies, to be paid down 1 in ready 
money upon the i importation of all hops, Viz, 
S The duty. 
_ Hoes, the pound, avoirdupoiſe weight 70-02 
I o he aſcertained, ſecured, raiſed, levied, recovered and an- 
ſwered by ſuch rules, ways, means, and ie and under ſuch 
penalties and forfeitures, and in ſuch manner and form, as the 
other duties on hops imported. (9 Ann, — 12. ſect, 3, 4, 39.) 

Upon erpontssion | Not drawn hack, 


| No. 26. Duty on Hides, Skins, 8 ce. 


BYg Aa. cap, 11. ſect. 1. was granted from 24 June, 1711, 
for 32 years. By 3 Geo. I. cap. 7. ſect. 1. continued for ever, 

This duty is, (9 Ann, cap, 11, ſect. 1, 3, 4, 5.) over and 
above all former duties, cuſtoms, and e to be Pad in t 4 


— ay 
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dy money, without diſcount, upon the entry, and before the land- 
2 of the following goods imported: and (9 Ann. cap. 11, ſect. 
.) is to be aſcertained, ſecured, raiſed, levied, recovered, and 
23 by ſuch rules, ways, means, and methods, and under 

+ ſuch — 2 and forfeitures, and i in 2 manner and form, as di- 


reed for the cuſtoms, 
Buffalo, Elk, Loſhee, or any other hides 


All other Hides and Skins, and pieces of Hides me 
"Skins, tanned, tawed or dreſſed; and all Wares 
made into Manufactures of Leather, or any Manu- | - 

facture whereof the moit valuable part is Leather; | o 

for every 205, of the true and wh phe or worth. 


dreſſed in oil, the pound 1 7 
Ruſſia hides, the pound | 0-8 
| All other hides, not ſpecially charged, the | 
| two pounds 3 
te Of horſes, mares, and geldings, dreſſed in) 
. 42: -2 3 alum and ſalt, or meal, or otherwiſe taw- © 1 © 
ea, the hide | 
Of ſteers, cows, Or any other hides, of what 
{ kind ſoever (except horſes, mares, and Os 
1 geldings)drefled in alum and ſalt, or meal, N 
or otherwiſe on the hide | 55 | 
tanned, the two pounds 0-0 
* 4 dreſſed in alum and ſalt, or other. Ss 
| * (. wiſe tawed, the two pounds ' 3 
Commonly called Cordiv ants, the dozen 0:4. 0 
| Deer-ſkins dreſſed in oil or alum, or other- } 6 
_ | wile perfectly dreſſed, the pound 3 
I Dog. ſkins dreſſed in alum or ſalt, or other- | 
| iſe, th ds „ 
| wiſe, the two pounds | 
Goat-ſkins, (not uſually called Contivant) | 6 
however dreſſed, the pound 8 
e Kids-ſkins, dreſſed or undreſſed, or not per-? | 
Skixs, 4 fectly dreſſed, the dozen FD ob 
I Kids ſkins dreſſed in alum and falt, or meat, g 
| or otherwiſe tawed, the two pounds | © BS 
| PER (dreſſed in oil, the dozen „ 
2 ſkin J tanned, the dozen 2 0 9 
| 5 { arefiled, or tawed otherwiſe, FA doz. oO © 6 
; Shes { dreſſed in oil, the dozen 6.3 5 
4-65 P J tanned, the dozen o 0 9 
ans ( dreſſed, or tawed otherwiſe, the doz. © © 6 
link (With hair on, however dreſſed, the pd. o © 1 
_ | Calve } without the hair on, however dreſled, ; 
Lins, ( the two pounds 8 


3 0 
3 


to be fold at the port of 1 importation to be affirmed | 15 per cent 


upan the oath of the merchant or importer, without 
aàbatement 1 this or any former duty, 9 Ann, cap. 
11. fect. 3, 8. 


ParCH- 


Cuſtoms, | 515 
| i + „ 4+ 


PaNcHURENH T, the dozen o 0 6 . 
 VeLLum, the dozen | 4 d 0 


Upon due exportation, as dtrected for the Old Subſidy, &c. 
and upon ſufficient ſecurity given before ſhipping, that the goods 
ſhall not be relanded or brought on [ſhore again in Great-Britain, 
drawback of this duty, "7 9 Ann, cap. 11. ſect. 39! muſt be al- 
lowed as follows: viz. 

The drawback, 


Hives and Carve 5KINS, 9 Gab cap. 11. ſect. 40. 

SHEEP and LamsB skins, tanned, tawed, or dreſſed, ( two thirds 
12 Ann. cap. 9. ſect. 69. 8 

Tus REST | | £ | nothing, 


Number 27 Additional __ on Hides, Skins, Ke. 


BY 10 1 cap. 26. ſect. 1, 2 7, 32, 8 was granted from 
the reſpective commencements for thirty-two years, | 

3 Geo. I. cap. 7. ſet. 1, continued for ever. 

This branch is, over and above all former duties, cuſtoins, aud 
ſubſidies, to be paid in ready money, without Ou, upon im- 
portation of the following goods. 


From the firlt of lago, 1712 ws 
715. The duty. 


” oo or 
Buffalo, Elk, 1 or any other Hides, } 
d treſſed in oil, the pound ; 3 
- Ruſſia hides, the pound e We 


6 


2 = 


All other 8 hides, the pound | '@ © 
Of Horſes, Mares, and Geldings, greſted) 
in alum and ſalt, or meal, or otherwiſe $ 

tawed, the hide | 

All other Hides, ſo dreſſed or thwed, the hide « 0 
dreſſed in alum and ſalt, or meal, 


Calve ö or otherwiſe tawed, the 2 pounds | 
Fins, 


Hipes, 


* 


ſkins, tanned, the pound 
Commonly called Cordivants, the dozen 
Deer ſkins; perfectly dreſled; the pound 
Dogs ſkins, however dreſſed. the two pounds 
Goat ſkins of all ſorts except Cordivants, 
ä however dreſſed, the dozen | 

1 Kids ſkins, dreſſed or undreſſed, or not per- | 
I fectly dreſſed, the dozen 

IEKids ſxins, dreſſed in alum and ſalt, or meal, 
or otherwiſe tawed, the two pounds 


Q Lomb 


2 0 datos 
43 K 8 mw 0)  w OE 0 


0 0 + 00+0 O » 


dreſſed in oil, the dozen 


Lamb Jae the dozen 
( otherwiſe dreſſed or tawed, the doz. 


| FI IE tanned, the dozen = 
SKINS, « gin P 2 dreſſed in oil, the dozen . 
Ems, C otherwiſe dreſſed or tawed, the doz. 


| Slink (with hair on, however dreſſed, the pd. 
ICalve J without the hair, however dreiled, 
[ ſkins, the two pounds | | 


All other Hides and Skins, and Pieces of Hides and 
Skins, tanned, tawed or dreſſed; and all Wares made 
into manufactures of Leather; or any manufacture 
whereof the moſt valuable part is Leather; for eve 
208. of the true and real value or worth, to be ſold 


— 


o O — 


o 00m00mo = 


O 
O 
O 
O 
O 


O 


O O 


* 


2 


3 0 


or 


at the port of importation, to be affirmed upon the 15 per cent 


oath of the merchant, without any abatement for j 
this or any former duty, be | 


PaRCHMENT, the dozen, 10 Ann. cap. 26. ſect. 3. 
VELLUM, the dozen, ibid. | 


Which duties are to be aſcertained, raiſed, levied, re- 

covered and ſecured, by ſuch ways, means and methods, 

and under ſuch penalties and forfeitures, and in ſuch 

manner and form, as directed (by 10 Ann. cap. 26. 
ſect. 4. for the former duty) Number 26. 


STARCH, the pound, avoirdupoiſe weight, 10 Ann. 
cap. 26. ſect. 7 FFF 


To be raiſed, levied, recovered, anſwered, and paid, 


0 


0 


dy ſuch rules, ways, means, and methods, and under 
ſuch penalties and forfeitures, and with ſuch allowances, 
&c. as directed, by 10 Ann. cap. 26. ſect. 8, for the 


duty on Soap, Number 28. 


From July 1, 1712, 10 Ann. cap. 26. ſect. 46. 
Gir wiRE, the ounce troy | * 
SILVER WIRE, the ounce troy 


| To be raiſed, levied, recovered and paid by ſuch rules, 
ways, means, and Methods, and in ſuch manner and 


form, &e, as directed, by 10 Ann. cap. 26, ſect. 47, 


for the duty on Soap, Number 28. 


2 


O mw 


8 


Upon due exportation, as directed for the old ſubſidy, &c. and 
alſo upon ſufficient ſecurity given before ſhipping, that the goods 
mall not be relanded in Great- Britain, drawback of this duty muſt 


be allowed as follows: viz. 


The 


Cuſtoms, $17 
| | The drawback: 
Hips and CaLve sK1Ns, 10 Ann, cap, 26. ſect. 4,5, two thirds 


ALL THE REST, 10 Ann. cap, 26, ſect. 4, 46; 23 | 
Geo, II. cap. 21. ſect. 36. . TOE. 30 nothing. 


Number 28. Duty on Soap and Paper, &c. 


BY 10 Ann. cap. 19. ſect. 1, 31, 32, 65, was granted from the 
ſeveral commencements for thirty-two years, : * 
And, by 3 Geo. I. cap. 7. ſect. 1. continued for ever. Ir. 
This branch is, over and above all former duties, cuſtoms, and | i 
ſubſidies, to be paid by the importer, in ready-money, without 
diſcount, upon the entry, and before the landing of the following 
goods imported. e | EL nn Ee 


— y - \ = 
- 


" 
| 
1 

: 


From June 10, 1712, 10 Ann. cap. 19. ſect. 1. the Duty on | (1 
. 5 | 8 . 9 
So A, the pound weight | e 
By the ſaid act of the 1oth of Ann. cap. 19. ſect. 31, 33, after 
the 24th of June, 1712, certain duties were laid on the ſeveral 
ſpecies of Paper therein recited, being thoſe, under mentioned, 
which have no rates prefixed to them in the Rates; and for 
ſuch Paper as was not ſpecified therein, this duty, payable thereon, 
was 20 per cent, according to the real and true value thereof, to 
be ſold at the port of importation, upon the oath of the importer, 
without any Aka or this, or any former duty. LS 
But, by 11 Geo. I. cap. 7. ſect. 4. inftead of ſuch value on the 
_ of the importer, rates were adjuſted for the payment of the 
id duty. | | CR 
And moreover, by the ſaid act of 11 Geo. I. cap. 7. ſect. 5. it 
is declared, that if any new fabrick of Paper ſhall be imported, 
which is not particularly valued or rated in the Book of Rates, fuch 
Paper ſhall pay the ſeveral duties that are chargeable on Paper 
which is neareſt above in fize and goodneſs. EE 


Rates by 11 Geo. I. cap. 7. 


The Duty on he 
5 . fe. „ 
| Atlas Fine, the rem 0 16 0 
8 Ordinary, the ream o 8.0 
> | Baftard, or Double copy, the ream . 
& ; Paper for ſugar-bakers, the ſingle ream 5 
Blue Per g 2 | A 
. Royal, the ream : 1 1 
d. Brown Paper, the bundle, containing 40 quires o © 8 
lap, vocat. Brown cap. the ream „ 


Cartridge, 
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* Cartridge, the r ream | 
Chancery, double, the ream 


C Genoa crown, | 


8 


Co ooo DeaSoonoeocoec cc RSS. 


fine, the ream 
| ſecond, the ream 
| Crown, 5 German gerbe" _ 
| N f fine, the ream 
| Printing crown | ot 6s dinary, the ream © 
Fine, the ream | 
[ | = ream 
| rinting, the ream 
Demy, | IG . Fine, the ream 
* Tn, the ream 
2 demy, the ream 
| avg Fine, the ream 
Elephant, Ordinary, the ream 
Fine, the ream 
Second, the ream 
W fools Fine, the ream 
Fools cap, 4 cap, {Fine the ream 
IEerman fools cap, the ream 
z Printing Fine, the ream 
8 | { fools cap, |} 2d ordinary, the ream 
2 de tial. TR the ream 
© P Second writing imperial, the ream 
- Lombard German, the ream 
. 


| 


— — 
W N 0+ 0N On TO 88 00 rw: buy bt ue 


| Fine, the rem | 
Medium, E medium, the ream | 
1 Second writing medium, the team 
Painted paper, the ream 
| pon 185 ine large poſt, the ream 
1 Small poſt, the ream 
Superfine pot, the ream nc 
Second fine pot, the ream 


O0 Ow Ow OO VO O OOO OO O OO O OS O OO o 0 00 1 


Pot . Fine the ream 

; Genoa pot, 1 the ream Q o 

0 Ordinary pot, the rem 
| Fine, the ream 7 © 8 
734 Fine, the ream O 3 
* nga royal, Second fine, the reamo 2 
| enoa royal, the ream _ SI 
Royal, Ordinary royal, the ream 98 1 
| Super-royal, fine, the ream 2 4 
0 Royal, the ream o 5 
. | | Second mung 1 royal, the ream o 8 


The ream, by 10 Ann cap. 19. ſect. 39, to ten 20 quires. 
The quire, 24 ſheets. 


MLL 


3 L. 5. d. 
MiLI-BOAR Ds, : wa | 
Perriroanms th hundred weight 05:0 
SCALE-BOARDS, | 


To be aſcertained, ſecured, raiſed, levied, recovered, and an- 
ſwered by ſuch rules, ways, means and methods, and under ſuch 
penalties and forfeitures, and in ſuch manner and form, as the for- 

mer duties on the ſame commodities. 10 Ann, cap. 19, ſect. 3, 
4, 35, 36. 3 

From July 20, 1712. 

Linens, chequered, ftriped, printed, painted, ſtained, 
or dyed, after the manufacture, or in the thread or 
yarn before the manufacture, in any foreign parts, 

(except Lawns, ftriped or chequered Linens, being | 

ell white, Neckcloths ſtriped at the ends only, Bar- 


0 3 0 
ras or Packing Canvas, and Buckrams) ; for every 


Or 


—V—y 


20s. of the true and real value or worth to be ſold | 15 per cent 


at the port of importation, upon the oath of the im- 
porter, without any abatement for this or any for- 
mer duty, 10 Ann, cap. 9. ſed. 65; 12 Ann, cap. 
19. ſect. 1. 5 DE: | 
I 0 be raiſed, levied, and collected, in the ſame 
manner and form, and by ſuch rules, ways, and 
methods, as the aforeſaid duty on Paper. 10 Ann, 
cap. 19, ſect. 66. | Te, Tz 


Upon due exportation, as directed for the old ſubſidy, &c, and 
alſo upon ſufficient ſecurity given before ſhipping, that the 


ow 
| ſhall not be relanded in Great-Britain, this duty is to be drawn 


back or repaid, as follows, 
Pan, 10 Geo. II. cap. 27. ſect, 4. 


ALL THE REST, 10 Ann, Cap. 19. ſe, 56, en all. 


And, moreover, for ſuch Paper as ſhall be uſed in printing 


books in the Latin, Greek, Oriental, or Northern languages, in 


the univerſities of Oxford and Cambridge, or in Scotland on a 
certificate in writing by the vice- chancellor of the reſpective uni- 
verſities, that oath hath been made before him by the chief manager 
of the preſs, of the kinds and quantities of paper ſo uſed, a war- 


rant or order of the Treaſury is to be made out for the repayment 


of this duty. 10 Ann. cap. 19. ſect. 63, 64. 


No. 


The drawback, 
So AP, 23 Geo, II. cap. 2 1. ſect. 36. | ; nothing, 


EIS — —— — 
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No. 29. Additional Duty on Soap, Paper, &c. 


BY 12 Ann, cap. . ſect. 1, 2, 7, 9, was granted, from Au- 
uſt 2, 1714, for 32 years 5 | | 
And, by 6 Geo. I. cap. 4. ſect. 1. continued for ever. 
This branch is, over and above all former duties, cuſtoms, ſub- 
fidies, and rates, to be paid by the importer in ready money, with- 
out diſcount, upon the entry, and before the landing of the fol- 
lowing goods imported. | 


The Duty on 


Soar, the pound weight, 12 Ann. cap. 9. ſect. 1. o 9 1 
PAPER, | i 5 SE 

Eo by 12 Ann. cap. 9. ſect. 2, 3; 11 
Mrr-BoaRDs, Geo, I, cap. 7. ſect. 4; a moiety, 


PASTE-BOARDS, or half of the Duty Number 28. 
| SCALE-BOARDS, | 


Lixexs, chequered, ſtriped, printed, painted, ſtained, 
or dyed after the manufacture, of in the thread or | 
yarn before the manufacture, in any foreign parts, 
(except Buckrams, Lawns, Canvas, Barras, and Si- . 
leſia Neckcloths), and which may be lawfully uſed 13.70: 
here; for every 20's. of the true and real value or 7 | on 5 
worth, to be fold at the port of importation, upon | 5 Per cent 
the oath of the importer, without any abatement | 
for this or any other duty, 12 Ann, cap. 9. ſect. 


\ STARCH, the pound weight, 12 Ann, cap. 9. ſect. 9. o o 2 


To be raiſed, levied, aſcertained, ſecured, collected, anſwered, 
and paid, by ſuch ways, means, and methods, and under ſuch 
eee and forfeitures, and with the like allowances and draw- 

acks, and in ſuch manner and form reſpectively, as the former 
duties charged on the ſame commodities, by 12 Ann. cap. . fect. 
12, 14, 16. and 10 Geo, II, cap, 27. ſect. 4. in the Branches 

Number 27 and 28, 


Number 30. Duty on Coals exported. 


BM 12 Ann, cap. g. ſect. 11. was granted from Auguſt 2, 1714, 
for 32. years, © ©; 5 VVA 
Ard, by 6 Geo, I. cap. 4. ſect. 1, continued for ever. 
This branch is, over and above the former duties, to be paid on 
the entry outwards, and before the ſhipping of coals, by 12 Ann. 


The 


Cap. 9, ſect. 12, 14. 


Cuſtoms. 521 


The Duty on 
| | | | 5 8 3 | . So d. 
Coa ls, to be ſhipped fot exportation to parts beyond ; 
the ſeas, except to Ireland, the Iſle of Man, or the 
Britiſh plantations ; for every chalder, Newcaſtle 2 5 8 
meaſure,—in foreign bottoms | | 
Ditto. in Britiſh bottoms ; 4 9 0 


To be raiſed, levied, abertained. ſecured, collected, anſwered 
and paid, by ſuch ways, means, and methods, and in ſuch man- 


ner and form, as the former duties on exportation, by 12 Anh. 


cap. 9. ſect. 12, 14. : 


Number 31. Duty on Sailcloth. 


BY 12 Ann, cap. 16, ſect. 1. was granted from July 2 1. 1713. | 


for ſeven years, | | 

It was afte · wards continued by ſeveral acts; and, by 27 Geo. 

II. cap. 18. ſect. 6. until the 2gth of September, 1760, and un- 

til the end of the then next ſeſſion of parliament. | 

This duty is, over and above all former ſubſidies, duties, im- 

poſitions, and payments, to be paid on the follcwing goods, 12 
Ann, cap. 16, fect. 1, 7 PLN 


The Duty on 


FoRE1GN=MADE Sails and SA1LCLOTH, or Canvas, 
uſually entered as Hollands Duck, or Vitry Canvas, | 
which ſhall be fit for making fails for navigating } 

ſhips, and imported into Great-Britain by way of 9. 221 
merchandize (except Canvas of the manufacture of 
Ireland); for every ell ; | J 
And alſo (until June 24, 1758, and from thence to 12 


end of the the then next ſeſſions of parliament,” 
by 19 Geo. II. cap. 27. ſect. 1. and 26 Geo. II. 


ing on board any fhip belonging to his majeſty's ſub- 
- Fom the Eaſt-Indies); for every 


cap. 32. fect. 3.) Foreign made fail, uſed in, or be- 0 © 5 


jects (except ſhips 

= 8 2 8 

To be raiſed, collected, and recovered, by ſuch ways, 
means and methods, and in ſuch form and manner, 
by 12 Ann. cap, 16. fect. 1, as any ſubſidy for goods 
imported. = 


By 23 Geo. II. cap. 32. ſect. 1, 3 was granted, from the 2gth 
of September, 1750, during the continuance of a bounty on Iriſh 


Sail-cloth of 4 d. and 2 d. a yard, reſpectively granted by an act of 


| parliament in Ireland of 19 Geo II. the following duty: viz. 
| Canvas, 


. 


r 


— . ̃ M — ARE oe rar — — 
* . 


| 
I 
| 
; 
| 
f 
j 
F 
[ 
. 
Y 


- 


The Duty on | 
23 . 
Canvas, or Sa1LcroTH, of the manufacture of Ire- 
land, on which the ſeveral bounties abovementioned 
of 4d. and 2 d. a yard reſpectively, have been al- o 0 4 
lowed, imported into Great-Britain,—of the value 
of 14d. a yard, and upwards, for every yard 
Ditto, of the value of 10 d. a yard, and under 14d. *} 
| yard, for every yard e 5 
This duty is to be levied, recovered, and paid, by ſuch means 
and methods, and under ſuch penalties and forfeitures, and applied 
to the ſame uſes and purpoſes, as the duties now payable on the 
importation of foreign Sailcloth, | 
On exportaion, ed 


8 2 


not drawn back 
Number 32. Duty on Wrought Plate. 


BVI Geo, I. cap. 11. ſect. 4. was granted from June 1, 1720, 
„ CEN „„ = 
| Sce Number 5. Subſidy 1747. | 
This branch is, over and above all former cuſtoms, ſubſidies, 
and duties, to be paid down by the importer in ready money, with- 
out diſcount, (by 6 Geo. I. cap. 14. ſect. 4. upon the entry, and 
be fore the landing of — | _ 
| . The Duty. 
. . 


S1LvER PLATE imported, for every ounce troy „ 6 6 


To be raiſed, levied, recovered, and paid, by ſuch rules, ways 
and methods, and in ſuch manner and form, as, by 6 Geo. I. 
Cap. 11. ſect. 5, the duties on gilt and filver wire imported, under 

Branch Number 27. | 8 

Upon due exportation, as directed for the old ſubſidy, &c. and 

alſo upon ſufficient ſecurity given before ſhipping, that the ſame 
mall not be relanded in Great-Britain, by 6 Geo. I. cap. 11. ſect. 
18, this duty is to be wholly drawn back or repaid. ; 


Number 33. Duty on Apples. 


BY 8 Geo. I. cap. 20. ſect. 46. was granted from March 25, 
1722, for three pears. | 188 5 
By 11 Geo. I. cap. 7. ſect. 11. further continued for feven 


And, 


„ 


And, by 10 Geo. II. cap. 27. fed. 1. revived and continued 
without limitation. 


This branch is, over and hive all former cuſtoms, ſubſidies, 

and duties, to be paid down by the importers in ready money, 
(8 Geo. I. cap. 20. ſect. 46.) without diſcount, _ the entry, 
and before the landing of 


Re Ro The Duty. 
APPLES imported, for every buſhel 9 2 0 


To be raiſed, levied, recovered and paid, by ſuch rules, ways, 
means and methods, and i in ſuch manner and form, as the other 
| duties on Apples imported, 8 Geo. I. cap, 20. ſect. 47. 

— exportation, not draun , 


Number 34. Duty on 1 Wine, 1745. 


BY 18 Geo. II. cap. 9. ſect. 1. was granted from March 25. ä 
1745, without limitation. | 
| This branch is, over and above all other ſubſidies, additional 
duties and impoſitions, by 18 Geo, II. cap. g. ſect. 1. to be paid 
in ready money, without diſcount, and before I on the im- 

portation. of the following goods. | 


The duty. 
FRENCH Wink, or Fx ENC Ven for every ton 3 
ALL oTHER WIN Es and VI N EOAR, for every ton 4 0 © 


To be raiſed, levied, collected, paid and recovered, in ſuch 
manner and form, and by ſuch ways, means, and methods, and 
under ſuch penalties and forfeitures (except as to diſcounts and 

| drawbacks) as mentioned in the act of 1 Jac. II. cap. 3. or in any 
other act for continuance of the impoſt on Wines and Vinegar. 18 
Geo. II. cap. 9. ſect. 1. 

But, by 18 Geo. II. cap. g. ſect. 2. not to extend to dama 
and unmerchantable Wines refuſed, which are to be diſpoſed of as 
directed by 12 Geo. I, cap. 28, 


Upon exportation, . | Hot n back. 


Number 35. Duty on Glas, 


BY 19 Goo. IT. cap-'12. ſe. I, 2, was granted from March 
25, 1746, without limitation. 

This branch is, over and above all other cuſtoms, ſubſidies, and 
dyties, to be paid by the 1 ag upon entry, and before land- 


ing. 
The duty. 
FFF GLASS, for every pound wt. o o 8' 
GREEN GLASS, or other Glaſs, for every pound weight, © o 2 
BorTTLes and FLasKs, containing the quantity o a 
quart each, for every dozen 


lozo 


1 Ditto, 


thereof are to be paid the following duties: viz. 


made of Flax, imported into this kingdom in Britiſh- 


wing — — a 


e24 Cauſtoms. 


Ditto, containing more or leſs than a quart, for — fin 


dozen quarts they contain O 


By 19 Geo. II. cap. 12. ſect. 8. to be raiſed, levied, collected, 
and paid, in the ſame manner and form, and by ſuch ways, rules, 
and means, and under ſuch penalties and forfeitures, as the preſent 
duties upon imported manufaGures of Glaſs are by 2 Will. and 
Mar. ſeſſ. 2. cap. 4 78 85 

Upon exportation 8 not drawn back. 


Number 36. Duty on Linen Yarn. 
BV 24 Geo. II. cap. 46. ſect. 2. was granted from March 2 6: 


"7s without limitation. | 

BY 24 Geo. II. cap. 46. fect, 5. This branch is to be paid into 
the Exchequer, ſeparate from all other branches of the revenue, 
ſubject and liable to the ſame uſes and purpoſes as the duties by 
this act repealed. : N | ty "3 
By 24 II. cap. 46. ſect. 1, 2. After March 25, all duties, ſub- 

ſidies, and impoſitions, before payable on the importation of 
Dutch, French, Spruce, Muſcovia, and all other foreign Raw 
Linen Varns, and of Unwrought Incle, Short Spinnel, and all 
other whitened, or bleached Varns, are repealed, and in lieu 


The duty. 


Vans, and all other Raw Linen-yarn, by 24 Geo. 
II. cap. 46. ſect. 3. for every pound weight 


French, Dutch, Muſcovia, or Spruce Raw «Geo Jo 
9. 0-1 


WIITENED or BLEAChEDLIXEX-TA RN, known by] 
the name of Unwrought Incle, or Short Spinnel, 


and all other Whitened or Bleached Linen- yarn; for E 
every pound weight „ Lp 2 | 
Of the manufacture of any place not belonging to the crown of 
Great Britain. TY: | „ 
To be collected, raiſed, and levied, in the ſame manner, and 
with the ſame authorities and powers, and under the like regula- 
tions, reſtrictions, penalties and forfeitures, as the rates, duties, 


ſubſidies, and impoſitions, by this act repealed. 24 Geo. II. cap. 


46. ſect. 4. 


On exportation . 5 not drawn back. 
But, by 29 Geo. II. cap. 15. ſect. 13 and 14, du-\, 7 
ring the ſpace of fifteen years irom June 24, 1750, any | | | 
Raw, or Brown Linen-yarns made of Flax, namely, 
Dutch Yarn, French Yarn, and Spruce or Muſcovy 


Yarn, or any other Foreign Raw or Brown Linen-yarns 


five of du; 
js . ck 


built ſhips navigated according to law, and being re- 
gularly entered and landed | 


' Number 


Cuſtoms. 52 5 


Number 37. Duty on Gum Senega. 


. 


BY 25 Geo. I. cap. 32. ſect. 32. was granted from April 10, 


1752, without limitation. ; 
To be paid by the importer before landing, upon 
| | ia) The Duty. 

Gum SEN EOA, imported by his majeſty's ſubjects in- 

Britiſh- built ſhips navigated according to law, from 851 
any port or place in Europe; for every hundred 9 
pounds weight, by 25 Geo, II. cap. 32. fect. 1,2, 3 
This duty is to be raiſed, levied, ſecured, collected, anſwered 
and paid, in the ſame manner, and under the ſame powers, di- 


rections, 3 and forfeitures, as the old ſubſidy. 25 Geo. II. 
cap. 32. ſect. 3. ET ; 1 
Upon exportation, not drawn back. 


N. 38. Unrated goods imported, undervalued. 


GOODS paying duties ad valorem, having, after examina- 
tion, and upon demand made' by the cuſtomer, collector, and 


comptroller, been delivered up for the uſe and benefit of the crown, 


and the value ſworn or affirmed to, paid to the importer, together 
with the duties by him paid, and an addition of 101, per cent. to 
ſuch value; and the ſaid goods having been fairly and publicly 
fold to the beſt advantage, the net produce or overplus (if any) 
after a deduction of all diſburſements, muſt be paid into his ma- 


jeſty's ny, towards the Sinking Fund, by the title of this 


branch. 11 Geo. I. cap. 7. fect. 8; Fourth Rule of Additional 
Book of Rates, page 443. 5 | 


Note, that by 29 Geo. II. cap. 15. ſect. 4. Britiſh and Triſh 


Linens, of the value of 18. and 6d. per yard, entered out in order 


to receive the bounty of three halfpence per yard, if undervalued, 
are ſubject to the like regulations. 


Number 39. Prizage and Butlerage. 


THE S E are ancient duties, payable to the crown of England, 
by prerogative, upon the importation of Wines; but are now, 
and generally have been, granted from the crown by gift or 
patent. 

Priſage is a certain taking or purveyance of Wines to the king's 
uſe, out of every ſhip bringing in Wines belonging to the natives 
of England, except the merchants of London, the Cinque Ports, 
Southampton, and Cheſter, which are exempted by particular 
charters: to be taken upon the breaking of bulk, or unloading any 
part of the ſhip's cargo, according to the whole quantity on board, 


though there be not more than one ton landed. 40 Hen. III. 28 
Edw. I. 6 Ed. III. 20 Rich. II. 5 | 


This 


r . ] RS Ot 5 


326 Cuſtoms. 


This duty is either Single or Double. 

Single Priſage is one ton, and is due in kind, when the quan- 
tity imported amounts to, or exceeds ten tons, but is under twenty 
tons: for if under ten tons, there is not any priſage due. 

Double Prifage is two tons, and is due in kind when the quan- 
tity imported amounts to, or exceeds twenty tons, which is the 
moſt due out of any one ſhip: one ton to be taken before, and 
the other behind the maſt, at the pleaſure of the king's butler or 
priſage-maſter ; who may taſte the whole cargo, and chuſe the beſt 
wines, and fill up the cafſks, or chuſe thoſe that are the fulleſt, and 
take them away, allowing only 20. per ton for freight; but it 
may be compounded for at a certain price, as is the practice in 
London, &c. 28 Edw. I. cap. 2. = 

But in regard to Wines imported into Scotland; on a cauſe in 
the court of 8 between her majeſty's attorney- general and 
James Gordon, merchant, it was decreed, in the year 1715, that 
prizage was not payable thereon, MT 

Butlerage 1s a duty of two ſhillings on every ton of Wine im- 
ported by merchants ſtrangers, by charta mercatoria, in lieu of 
priſage, to be paid within forty days after the Wines are landed. 
31 Edw. I. cap. 1 and 2. 27 Edw. III. cap. 26. 


15 * „ 
_—_ * 
7 


w 


905 


IHE FOLLOW ING 


THREE BRANCHES, 


y 
J 
1 


Though no Part of the | 
REVENUE OF CUSTOMS, 
But being payable. on Foreign Goods imported, 


Are neceſſarily inſerted here. 


| Number 40. Exciſe on Salt imported. 


Y 5 and 6 Will. III cap. 7. feb. z. WAS granted from March 
25, 1694, to May 17, 1697. 
ng, by 7 and 8 Will. and Mar. cap. 31. ke. 1. continuad for ever, 
Viz. „ 
For every gallon of Salt 3 d. bn 16, for every 150 0 2 0 


Note, This duty of 8 s. per buſhel was under the ma- 
nagement of the commiſſtoners of the cuſtoms from the 25th 
of December, 1730, to the 25th of March, 1732. 


And, by the th and 10th of Will. III. c. 


44. Heck. 3.-from December, 1 699. a TO forever. 
2 was granted 
Viz. 


For every gallon of Salt 7 d. which is, for every buſhel, o 4 8 


But, by 3 Geo. II. cap. 30. this laſt duty was repealed 
from and after December 25, 1730; and, by 
5 Geo. II. cap. 6. ſect. I. was revived from March 25, 
1732, for three years. 
Ii du afterwards continued by ſeveral acts, and, by 
| 26 Geo. II. cap. 6. made perpetual. — 
Total duty per buſhel, formerly eight gallons, (by 1 Ann. 1 4 A 
cap. 21. ſect. 6.) now 84 pound: of vale | : 9 I 


* 


528 Customs: 


By 26 Geo. II. cap. 3. ſee. 3, after payment of the orders of a 
loan made forth in purſuance of thy at of 18 Geo. II. cap. . to- 
gone with intereſt. due thereags thts. diity is made part of the Sinking . 
For the payment of this duty, the importer may be allowed ix 
months time from the importation, upon his giving ſufficient ſecurity 
for the ſame to the colledor upon eutry, and before landing; andif be 
pays it in ready money, he muſi be allowed a diſcount after the rate 
of 100. per cent, per annum, xvhich, far the ſaid fix months, is 5 per 
cent. 5 and 6 Vill. and Mar, cap. 7. Jeet, 43 5, Ann. caps 29, ſeck. 
2; 3 Geo. II. cap. 20. ſect. 2. . OE e Ig I ES 

Or the ſalt may, upos landing, be weighed, tellared, and locked 

up in the preſence of an officer, at the importer's charge, and under 
| the cuſtogy of the officer and importer; and the importer may, in pre- 
 fance , and by warrant under the ſaid officer's hund and ſeal, take 
away what qnantity he pleaſes not under a wey or forty buſhels at a 
time), upon giving ſecurity for payment of the duty within fix months 
after the delivery, or upon payment of the duty in ready money at the 
delivery; in confideration whereof he muſt be allowed the aforeſaid 
diſcount for prompt. payment. g Ann. cap. 8. Art. 8. 5 Ann. cap. 
29. ect. I. W OT PP In 5 EN 
"Bai if the whole quantity, imported in any one ſhip does not amount 
to forty buſhels, it may not be cellared, but the whole duty muſt be 
paid down or ſecured. 5 Ann. cap. 29. ſect. 3. C 
And if the Salt is defegned for the curing of any fiſh fer exporta- 
tion, or herrings for home-conſumption, it may be landed, weighed, 
and warehouſed under the lacks of the officers and the proprietor, /o to 
remain during the ſeveral intervals of each fiſhing ſeaſon, without 
payment of this duty; an entry being made of the reſpefive quantities 
fo lodged: but at the next fiſhing ſeaſon, when the importer wants to 
zake the ſaid Salt away, he muſt make oath to the quantity, and 
_ that it is intended to be only ſo uſed, and give ſecurity to account for 
the ſame. 5 Geo. I. cap. 18. ſe#.1. 8 Geo. J. cap. 4. ſect. 1, 
3. 10. 8 Gee. I. cap. 16. ſeck. 1, 2, 3, 6. 3 Geo. II. cap. 20. 
ect. 10. 8 Geo. II. cap. 12. ſect. 3. 29 Geo. II. cap. 23. ſect. 5. 

Upon due exportation, this duty is to be wholly repaid, or the je- 
eurity vacated. 5 and 6 Will. aud Mar, cap, 7. ſect. 11. 2 and 
3 Ann. cap. 14. Jet. 9. 12 Geo. I. cap. 14. ect. 21. | 


Y 


Number 41. Exciſe on Liquors imported. 


THIS branch, both in England and Scotland, is under the ma- 
nagement of the commiſſioners of exciſe reſpectiwely. 

It is to be paid by the _—_ in ready money, without diſcount, 
by entries to be mode with the collector for exciſe at the port of impor- 


tation on the following goods, 12 Car, II. cap. 23. 12 Car. II. 
cap. 24. I Jac, II. cap. 1. 2 Will, and Mar. fes. 1. cap. 3. 
2 Mill. and Mar. fell. 2. cap. 9. 4 and 5 Will. and Mar, cap. 3. 

| | LO 5 an 


30. 12 Vill. III. cap. 11. 1 Ann, fe. 1. cap. 7. 1 Ann, 775 
2, cap. 3. 3 and 4 Ann, cap. 4. 4 Ann, cap. 6. 5 Ann, cap. 
19. 6 Ann, cap. 5. 1 Geo, I. cap. 1. 1 Geo, I. cap. 12. 3 
Geo. I. cap. 8. 1 Geo. II. cap. 1. 9 Geo. II. cap. 17, 


Ale, Beer, and Mum, the barrel o 15 


And befides, for Mum, by 1 Ann. cap. 3, and Ance an- 83 8 | 


nually continued by the Malt Act, the barrel | 
Cyder, or Perry, the ton © 
Brandy, Aqua vitz, Strong waters, or Spirits, ex- 5 0 
cept of the Britiſh plantations in America, the gallon, E 0 4 8 
S—_— 3 
- aouble | o:8 8 
Rum, or Spirits, of the Britiſh plantations in America,, 
the gallon, fingle | : e 


— double 


12 10 0 


5 N ; 


PEER 


liquors of the growth or manufacture of Guernſey, Ferſey, Sark, or 
Alderney, and imported from thence, are rated at the like duties as 
are chargeable for the time being on the like liquors made in this king- 
a 1 | 1 


paid, and a warrant for delivery figned by the colleHor, or landed 


without preſence of the officer of the exciſe, forfeited, or the value. 
15 Car. II. cap. 2. 2 Will, and Mar. cap. 9. | 


But Rum and Spirits of the Britiſh ſugar plantations may be ware- 


houſed, on ſecurity given to pay the/e duties in fix months, 15, Geo, II. 
Tf | FOR. ; | Y | | | 
Before landing any of the above liguors from Guernſey, Ic. certi- 
ficate muſt be produced 8. the governor, &c. of ſach place reſpec- 
tively, and oath made before the collector of the cuſtoms, that they are 
of the growthiand manufacture of theſe i/lands, otherwiſe to be ſubject 
zo the ſame duties as the like goods imported from other foreign parts, 
2 Vill. and Mar. cap. 9. 3 Geo. I. cap. 4. 8 
On K R ETON not drawn back, 
No 42. Inland Duty on Coffee, Tea, and Chocolate. 
BY 10 Geo. J. cap. 10. ſed. 1, 3. was granted, after Tune 24, 
1724, in lieu of the duties before comprebended under the branches 
Number 13, 24, 27, hereby. repealed. e 
Coffee and Tea having, upon entry at the Cuſtom houſe and pay- 


ment of the cuſtoms at importation, been put into warehouſes at the 


importer*s char ge, and approved of by the commiſſioners of the cuſtoms, 


muſt, upon delivery thence, with intent te be conſumed i Great-Bri- 


tain, pay the following duty: wiz, 8 „„ 
Coffee, of the Britiſh plantations in America, by 10 


Geo. I. cap. 10. ſe. 4. 5 Geo, II. cap. 24. ſect. T 1 6 0 
I. the pound avoirdupoiſe weight. T 
Ditto, of other places, ( ibid.) => liks pound © 2 H 
| SR | * | 9 


5 and 6 William and Mary, cap.7, 20, 7 and 3 Will, ca . 


The duty. 


| o 6 8 
By 2 Will. and Mar. cap. q. and 3 Geo, I. cap. 4. All exciſeable 


If landed before due entry is made, or the duty fully ſatisfied and 


> 


' To be paid down in ready money by the proprietor, at the next office 
for that diviſion, for Jo much as he intends to take out of the tware- 
houſe for home- 5 ; the warehouſe-keeper ( upon producing a 
avarrant from the collector, teftifying the receipt of the duty) to de- 
liver the goods with a permit ſigned by himſelf, and a proper officer 
— the warehouſe to prevent ſeizure. 10 Geo. I. cap. 10. Jef, 
= 1 5 , - 8 , 
But if intended for exportation, may he delivered upon ſufficient ſe- 
curity given to the commiſſioners of the cuſtoms accordingly, Io Ann, 
cap. 26. ſed, 34. 10 Geo. I. cap. 10. fe. 26, 30. 


5 | 3 | The duty. 
The pound awoirdupoiſe weight, 18 EM Y 80 
286. /e. 2. N ; 3 5 
Tea, & And alſo for every 100 I. of the groiſi age: „ 
ewhich it ſhall be fold at the public ſale of i 36 0..-0 
 Eaft-India company © 1 ä N 


To be paid down in ready money by the proprietor to the receiver 
or collector of the iniand duties, before he takes it out of the ware- 
Heuſe, for any purpoſe what/oever, except for exportation to Ireland, 

er bis majefty's plantations in America, The warehouſe-keeper ( upon 
producing a warrant from the collector, teſtifying the receipt of the 
duty) to deliver the goods with a permit figned by himſelf, and a pro- 
per officer attending the warehouſe, to prevent ſeizure, 10 Geo. I. 
cap, 10. ect. 5. 18 Geo, II. cap. 26. ſect. 2. 21 Geo, II. cap. 
1 8 3 
But may be delivered out for exportation to Ireland, or his majeſty's 
Plantations in America, without paymeut of the ſaid duty (provided 
it be in the ſame package in which it was imported, and in no leſs 
quantity than in the entire lot in which it was ſold) upon due entry 
being made for ſuch exportation, and bond given, with ſufficient /e- 
curity in double the value, that it ſhall be ſo exported, and not re- 
landed in any part of Great-Britain, or the iſlands of Guernſey, Jer- 

* fey, or Man: on producing a certificate of having /o done, the wart- 
houſe-keeper 7s to deliver the tea with a permit figned by himPelf, and 
a proper officer in the warehouſe, 21 Geo, II. cap. 14. ed. I, 2. 
o aſcertain the price at which teas are ſold at the company's public 

ales, the commiſſioners of the inlaud duties may conſtitute, under their 
hands and ſeals, officers to attend the ſaid ſales, and take account of the 
names of the buyers, and the price; who are to make return theres 
za writing, upon oath, to the commiſſioners : and to prevent miſtakes 
may, upon requeſt to the court of directors, inſpect the company's books 
kept for the ſame purpoſe, From which returns this 25 per cent. 35 
to be computed. 18 Geo, II. cap. 26. ſee. 6. ON TEE 
__ 8 | The duiy. 


Chocolate, made or fold in Great-Britain, the pound ; 


avoirdupoiſe weight © © | 
To bepaid by the mater, if abithin the bills of mortality, awvithin 
ane Week, and in any other part of Great-Britgin, within fix weeks 
after entry. 10 Geo, I. cap, 10. ſe, 18. | | | 
+ % | 5 To 


89 1 6 


—— — — I —_R 


Cuſtoms. 


To be vader the management of ſuch commiſſioners as his 
majeſty or the treaſury ſhall appoint ; who are to have and 
2 as the commiſſioners of exciſe os 


liquors, and ther Judgment to be final. 10 Gro. I. cap. 10. 


exerciſe the like juri 


{e4 7. 42, | | 
This duty to be levied by the powers, and under the penal. 
ties of the laws of exciſe on ligzors ; and all penalties to 
be Jued for and recovered by the ſame ways and means. 
10 Geo, I. cap. T * 8, 41, 45. | 
One moiety of the duty on coffee and tea, and all the duty 
on chocolate to be appropriated to the ſame uſes as the for- 


mer duties on coffee, tea, cbocolate, cotea nuts, and cocoa 
paſte, continued and made perpetual by the 7th of Ann. cap. 
7. and comprehended under the branches Number 13, 14. 


10 Geo. I. cap. 10. eck. 46. 


. - The other woiety on coffee and tea, to be appropriated "= 


the ſame uſes as the duty on coffte and tea, contiuued and 
made * by the 3d of Geo. I. cap. 7. and compre- 


hended under the branch Number 27, 10 Geo, I. cap. 10. 


ſer. 46. 


Zy flat. 30 Ges. II. cap. 10. an additional oy o I 4. 
ocolate, 


per pound is laid on goffte, and 9 d. per pound on c 


— 
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APP EN DPI X. 
Hilary 23 Geo. 2. In n Chancery, 


Sir bia 18 Ryan and others, 
_ Aſſignees of WiLLlam Haxvrsr, 
a Bankrupt, 
PLAINTIFFS, 


Joux ROY 16 Executor of Jo- 
NATHAN STEVENS, and others, 


DEFENDANTS. 


This cauſe had been long bependitnu and the lord 
Chancellor having called to his aſſiſtance lord chief 
juſtice Lee, lord chief baron Parker, and juſtice 
Burnet, they ſeverally delivered their opinions; but 
as the ſtatute of the 13 Eliz. c. 5. is frequently men- 
tioned in the following arguments, it hath been 
thought proper to premiſe the part of that act, 
which relates to the preſent caie, in order to enable 
the reader more Derferti to underſtand the force 


_ of the reaſoning made uſe of in this very intereſting 
| and important dere mination, 


Stat. 13 Eliz c. 55 Intitled, As Act againſt frau. 
adulent deeds; alienations, &c. 


Frandulent dceds \ OR the avoiding and aboliſhing of 


ide to avoidthe 
e feigned, covinous ; and fraudulent feoff. 
wall be void, and ments, gifts, grants, alienations, convey- 


ties ON 
= go es anceg, Hofids, ſuits, jbdpHents, and execu- 
ich fraudulent tions, as well of lands and tenements, as of 
a nrances. 
> Bulfir, 218- goods and chattels, more commonly uſed and 
| practiſed in theſe days, t than hath been ſeen 


or 


APPEN-DI'X, 
or heard of heretofore : which feoffments, | 
gifts, grants, alienations, conveyances, bonds, 
ſuits, judgments and executions, have been, 
and are deviſed and contrived of malice, fraud, 
covin, colluſion or guile, to the end, purpoſe 
and intent, to delay, hinder or defraud credi- 
tors and others of their juſt and lawful actions, 
ſuits, debts, accounts, damages, penalties, for- 
feitures, heriots, mortuaries and reliefs, not only 
to the let or hindrance of the due courſe and 
execution of law and juſtice, but alſo to the 
_ overthrow of all true and plain dealing, bargain- 
ing and cheviſance, between man and man, 
without the which no common-wealth, or civil 
{ociety can be maintained or continued; _ 
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\ 
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Sect. 2. Be it therefore declared, ordained All fraudulent 
and enacted by the authority of this preſent e 
parliament, that all and every feoffment, 6 | 
grant, alienation, bargain and conveyance, of 2% Eig. cg. 
lands, tenements, hereditaments, goods and N 
chattels, or of any of them, or of any leaſe, La Bore 
rent, common or other profit, or charge out of 295 35! 3 
the ſame lands, tenements, hereditaments, . 
goods and chattels, or any of them, by writing 19 ge. , 5% 
or otherwiſe; and all and every bond, fe, + Loo. a1; 36k 
judgment and execution, at any time had, or: 72. 
made ſithence, the beginning of the queen's ma- 
jeſty's reign, that now is, or at any time here- 
after to be had or made; to or for any intent 
or purpoſe before declared and expreſſed, fhall 
be from henceforth deemed and taken (only as 
againſt that perſon or perſons, his or their: heirs, 
ſucceſſors, executors, adminiſtrators and aſſigns, 
and every of them, whoſe actions, ſuits, debts, 
accounts, damages, penalties, forfeituręs, he- 
riots, mortuaries and reliefs, by ſuch guileful, 
covinous or fraudulent devices and practices, as 
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is aforeſaid, are, ſhall or might, be in an wiſe 
diſturbed, hindered; delayed or defrauded.) to 


be cleariy and vtterly. void, fruſtrate, and of 


no ;effe&; any pretence, colour, feigned con- 
ſideration, expreſſing of uſe, or ny other mat- 
ter or thing to the contrary notwithſtanding. 


Sect. 3. And be it further enacted by the 


fraudulent deeds, ee, aforeſaid, that all and every the par- 


Hob. 166. 

Dyer 381. 
Cro. El, 645. 

Cro Jac, 270. 


tes to ſuch feigned, covinous or fraudulent fe. 


offment, gift, grant, alienation, bargain, con- 
veyance, bonds, ſuits, judgments, executions, 


and other things before expreſſed, and being 


privy or knowing of the ſame, or any of them; 
which at any time after the roth day of Tune, 
next coming, ſhall wittingly and willingly put 


in ure, avow, maintain, juſtify or defend the 
ſame, or any of them, as true, ſimple, and done, 


| had or made bona fide, and upon good conſi- 


deration ; or ſhall alien or aſſign any lands, te- 


nements, goods, leaſes, or other things before- 


mentioned, to him or them conveyed, as is 
aforeſaid, or any part thereof, ſhall incur the 
penalty and forfeiture of one year's value of the 
taid lands, tenements and hereditaments, leaſes, 


rents, commons, or other profits, of or out of 


the ſame; and the whole value of the ſaid goods 


and ohitrels 1 ; and alſo ſo much money, as are 


Or ſhall be contained'i in ſuch covinous and ſeign- 


ed bond; the one moiety whereof to be to the 


__ queen's majeſty, her heirs and ſucceſſors, and 


the other moiety to the party or parti:s'grieved 
by ſuch ned and - fraudulent feoffment, gift, 
grant, alienation, bargain, conveyance, bonds, 
ſuits, judgments, executions, leaſes, rents, com- 


mons, profits, charges, and other things afore- 


ſaid, to be recovered in any of the queen's 
courts of record, Dy Aten of * debt; bill Plant 
<= Of: 


* 


„ 0 


ff.... 5 TRA 

or information, wherein no eſſoin, protection, 
or wager of law, ſhall be admitted for the de- 
fendant or defendants; and alſo being thereof 
lawfully convicted, ſhall ſuffer impriſonment 
for one half year: without bail or. mainpriſe. 55 


Sec. 6. Provided, that this act, or any thing 
therein contained, ſhall not extend to any eſtate 
or intereſt of lands, tenements, hereditaments, 


leaſes, rents, commons, profit, goods or chattels, 


had, made, conveyed or aſſured, or hereafter 
to be had, made, conveyed or affured ; which 
eſtate or intereſt, is or ſhall be upon good con- 


ſideration and bona fide, lawfully conveyed or 
aſſured to any perſon or perſons, or bodies po- 
litick or corporate, not having at the time of 
ſuch conveyance or aſſurance to them made, 


any manner of notice or knowledge of ſuch 
covin, fraud or colluſion, as is aforeſaid; any 


thing before mentioned to the contrary hereof 
notwithſtanding. „ e 
Juſtice Burnet : As the queſtion upon which 
your lordſhip does me the honour to aſk my 
opinion, is of a very extenſive conſequence to 
trade; ſince the deciſion of it either way, may 
be attended with inconveniencies; and as in 
many reſpects it may be ſaid to be wholly new, 
and not to have undergone any judicial deter- 
mination, I ſhall endeavour to throw my 
thoughts upon this ſubject into as clear a light 
as I poſſibly can. For that purpoſe it will be 
neceſſary firſt of all, to ſtate the ſeveral facts 
in the caſe before the court, ſo far as they re- 
late to the preſent queſtion, as they Rand in the 
pleadings, and upon the maſter's report. 
Majiilliam Harveſt, a trader within the ſeveral 
ſtatutes of: Bankruptcy, being indebted to Ben- 
jamin and Joſeph Tomkins, in 15001, did by in- 
„ „ denture 
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denture dated the 2d of June 17 32, demiſe to 
them, his houſe and brew-houſe, at Kingſton, 
together with all the coppers and utenſils of 
brewing fixed, or belonging to the brew-houſe, 
for a term of five hundred years, redeemable 
on payment of 15001. and intereſt. Theſe 
. very premiſſes had been before mortgaged, in 
fee in 1725 and 1731, to Philip Stone, as J ſhall 
obſerve by and by: and the maſter reports, 
that there is due upon this mortgage to the 
Tomkins's the ſum of 7541. 38. 6d. 

In October, 1736, Witham Harveſt entered 
into articles for a partnerſhip with Jonathan 
Stevens, in the trade of a brewer. The utenſils 
and ſtock were appraiſed at 14,0001.-and il. 
liam Harveſt by indenture dated the 29th No- 
vember 1736, in conſideration of 7000 l. to 
him in hand paid, conveyed to Fonathan Stevens 
A moiety of the utenſils and ſtock in trade, and 

entered into a partnerſhip with him for ſeven 

years, by moieties in his trade of a brewer. In 
conſequence of which, they jointly poſſeſſed 
themſelves of the ſtock and utenſils, and jointly 
carried on the trade, till the 26th June 1740, 
when it was admitted, that William Harv * 
came a bankrupt. 
In le than a month after this deed of Fg 
_ nerſhip, Wiliom Harveſt, by indenture dated 
the 24th December 1736, in conſideration of 
40090 l. lent him by Jonathan Stevens, ſells and 

aſſigns to 7obn Potter, in truſt for his partner 

Stevens, all his. moiety of the partnerſhip uten- 

ſils, ſtock, debts, and future profits of trade, 
Vith a clauſe of redemption, on payment of 

4400 l. on the 28th of December, 1738. There 

is a clauſe to charge theſe premiſſes with any 

other ſums, which Stevens ſhould in the mean 
time lend Harveſt, and intereſt for ſuch On. : 

Hi? | ir 
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Sir Thomas Reyne}, being bound in two bonds 


as ſecurity for Harveſt, which he has ſince been 


obliged to pay; William Harveſt for a recited 
_ conlideration of 10091. paid, does by inden 


ture dated the 10th day of December 1737, al- 
ſign one ſeventh part of his undivided moiety 
ol che pantnerſhip's ſtock, utenſils, debts and 
effects, to Sir Thomas Reynel, with a defeaſance 


of even date, whereby this aſſignment was to 


be void upon Hearveft's indemnifying Sir J bomas 
Reynel againſt theſe bonds. | 


Milliam Horveſt, being indebted to 7 "OO 
Skipp,. in upwards of 10991. by deed, dated 


the 24th of April 1738, aſſigns to him another 
ſeventh part of his undivided moiety of the 
partnerſhip's ſtock, utenſils, debts and profits, 
of trade, with a defeaſance of even date, to be 


void, on payment of the ſeyeral debts thercin re- 


cited with intereſt. 


As 1 obſerved under the head of Tamking's. 


mortgage, the houſe and premiſſes mortgaged 


to them, were by leaſe and releaſe, of 26th and. 


27th of April, 1725, conveyed in fee, to 
Philip Stone, redeemable on payment of 12001. 
and intereſt, By an indorſment dated in 1731, 
theſe premiſſes were charged with 8001. more; 
and the utenſils fixed, or belonging to the brew- 
Houle, were ſold and aſſigned to Philip Stone, 
as a, collateral ſecurity for the 2000 1. and in- 
tereſt ; this mortgage was by leaſe and releaſe, 
2th pig 27th September 1734, aſſigned by 
Philip Stone to Edward Baugh; and Edward 
Baugh for 300 1. thy. deed, gth November 1736, 
Re-coaveys to #4 225 Harveſt, all the utenſils 
fixed. or belonging to the brew-houſe. 

Afterwards, by "leaſe and releaſe, dared the 


Eth and 7th of September 1738, Edward Baugh 
aligns bis mortgage in tee of the houſe and 
brew. 
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brew. houſe at Kingſton, to Jonathan Stevens: 
and William Harveſt; who: was: a party to the 


releaſe, fells and aſſigns bis moiety of the utenſils 


of brewing,, to Jonatban Stevens, redeemable 
on payment of the 20004, and intereſt.» I have 
ſtated this, becauſe/ in the conſideration of the 


mortgage to Tomkins, it may come to be mate- 


rial; ſinee the maſter, having reported 2389 1. 


10 s. 9 d. to be due to Jonathan Stevens on his 
mortgage, it is plain, that as to the land, this 


mortgage muſt take place of that to Tomkins. 
But as to the utenſils of brewing, at leait thoſe 


fixed to the freehold, 7 antins muſt have. 1 


preference. 0 
The laſt mortgage is by 1 en Harveſt to- 


his ſon George Harveſt, by deed,- dated the 6th. 


of March 1738, whereby, in confideration. of 
1000 J. owing to him, he aſſigns to George 
Harveſt, another ſeventh part of his undivided 
moiety, of the partnerſhip, ſtock, utenfils, debts 
and future profits, redeemable on payment of 


the principal with intereſt, After every one of 
thoſe mortgages or aſſignments, William Harveſt 
continued to act as a partner in carrying on 
the trade in the ſame manner he had done be- 


fore the aſſignments, and continued ſo ro do 


home to the time of his bankruptcy: 


The general queſtion therefore Kang from 


aki ſtate of the caſe is. whe: her theſe fix mort- 


gages, or any of them, will be intitled to re- 
fort to the utenſils, lock in trade, debts or pro- 


fits of trade, for the ſatisfaction of their ref- 
pective debts, or whether all or any of them 
muſt come in as creditors under the commiſſion, 
to receive an equal diſtributive ſhare of their 
debts with the reſt of the bankrupts creditors. 


And the reſolution. of this queſtion will depend 


' 
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Whether theſe ſix mortgages, or any of them, 
by permitting the bankrupt to continue in the-. 
P Neſſion, order and diſpoſition of the godds and 
chattels to them conveyed, have not dy dhe 
expreſs words of 21* Jac. 1. chap.” 19. f Seck. 
10, ft. Entitled the commiſſtoners to ſell and 
difpoſe of the ſame for the benefit of all the” 
creditors, ſeeking relief under the commiſſion. 
In the conſideration of this queſtion,” it wilt 
be neceſſary to make a diſtinction between the 
ee, mortgages ; two of them being of things 
n poſſeſſion, as utenſils fixed and belonging 
a the brew-houſe; - One of thete was made to 
4 ſtranger before the partnerſhip; the other of 
a: moietyꝝ to the partner. The other four mort- 
gages are partly of things in poſſeſſion, as uten- 
ils and ſtock in trade, and partly of things in 
action, as debts: and future profits of trade. 
Three of theſe four are of one ſeventh of the 
bankrupt's half in the partnerſhip effects, and 
the e 2 mOrtage on his entire half © his 
partmer.. 
1 ſhall. therefore rſt. conſider he caſe of a 
mortgage, or conditional ſale of things in poſ- 
ſeſſton to a ſtranger; the bankrupt continuing 
in the poſſeſſion and diſpoſition en not- 
withſtanding ſuch fale. | 
_ ..-24ly, I ſhall examine. how far an Mignabnc 
of things, partly in poſſeſſion, partly in Faction, 
as à ſhare in trade, will admit the ſame rule. 
Laſtly, how far the caſe of a mortgage of 
that nature, by one partner to another, will 
tall under the general rule. 
And though the preſent queſtion muſt wholly 
receive. its termination from che clauſes of 
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21 Jac. 1. Yet it will be neceſſary to conſider 
the ſtate of creditors in general with reſpect to 
conveyances from their ee before that 


| ſtatute was made. 


Previous to this, it will be proper to clear 
the ſabje& of what has been ſaid with relation 
to pawns; which is foreign to the point in 
queſtion. It was contended that pawns, both 
by the Engliſh and Roman law, require a de- 
hvery, but hypthecations or mortgages: do not; 


and therefore there could be no fraud in not 


altering the poſſeſſion after an hypothecation, 


which was in the nature of a pledge without a 


delivery for this was cited, as' to the Roman 


law, Juſtin. inſt. lib. 4. Tit. 6. ſect. 7. Pigno- 


ris appellatine eam rem proprie contineri dicimus, 


gue ſimul etiam traditur creditori, maxime ſi mobi- 


lis fit. At eam, que fine traditione, nuda conven- 


tone tenetur proprie H pothecæ appellatione continere 
dicimus. If this pattage ſtood alone, uncon- 
tradicted by any other of the Roman law, it 


might go far in proving what it was cited for; 
but when I tave produced ſome paſſages that 
prove a Roman pignus of a moveable. thing to 
be as valid without a delivery as with it, it muſt 
be allowed, that Domat and Mood, have rightly 
interpreted the paſſage to ſignify, that the true 
diftinction between a pignus and thypotbecation is, 
that the firſt can only be of moveables capable 
of delivery, the other of iminoveables, not capa- 
ie of delivery; and which therefore can only 
be bound by the contract. So in Domat l. 3 
K. Er eck, 1. ap 1. and /ocd's. imp. and civil 
Jas . 3 ch. 9. 229. and with this agrees 


digeit, 1 50. won 16. de. verb. fignif. L. *2.38. 


hat @ pignus did not require a delivery is held 


digeſt lüb. 13 tit. l. I. eigne contra arcttur non 


— 
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ſola traditione, ſed eliam nuda conventione et # non 
zraditum it. 

In another law the _ 18 ſtated 515 a move- 
able ſucceſſively pledged to two, and delivered 
to the laſt pawnee; where it was held that the 
firſt ſhouid be preferred to the ſecond. Digeſt 
. 20. tit. 4. Qui potiores in pignore, &c. 1. 12. 
ſ. 70. Nam in pignore placet, fi prior convenerit 


de Pig nore, licet. poſteriori res tradatur, adhuc * : 


liorem efſe. priorem. And, ibid. tit. 1. I. 10. 
caſe is put of a thing pawned at the ſame — 


to two different perſons, and delivered to one 
of them. Hence it appears, that delivery was 


not neceſſary to a Roman pignus; the incon- 


venience of which has made theſe nations that 
accepted the Roman law, to aer therefrom in 


that particular, Domat. 
But though chis diſtinction was true, it ſig- 
nifies, little, unleſs a Roman hypothecation and 


an Engliſh mortgage were of the ſame nature; 
which they are not; tho' doctor Straban has in 


his tranſlation of Doma! called Hypetbecation, 
morigage. 

An Engliſh mortgage is an immediate con- 
veyance of a thing moveable or immoveable, 


liable to be defeated by a ſubſequent act of the 


party in performing the condition: but a Roman 
hypothecation or pignus, conveys no property 
in the thing, but a right to have it fold for 
ſatisfaction, upon failure of performance of the 


condition. And therefore, if a pignus or hy- 


pothecation, contain a condition, that if the mo- 

[ney be not paid at the day, the creditor ſhall en- 
joy+the thing atſuch a price, this is held to be a 

good conditional ſale. Dig. 1. 20. tit. I. I. 16. 

ſect. . Domat l. 3. 1. 3. par. 11. 

In the Roman law, our mortgage is 0 

under the head of Conditional Sale Cod. I. 4. 


| tit. 54. De pactis inter ee im. & venditorem 


C0192.» 
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conpoſi 116, l. 2. Si fundum parentes {ui ea e vend FM 
runt, ut five ipſi, froe beredes eorum emptari pretium 
quandocumque, velintracer!a tempora obtuliſſent, reſti- 


 Pueretur,teque porato ſatisfacere condition haeres emp. 
toris non paret: ut contrattus fides ſerurtur, actio 


177 riptis verbis, vel ex vendito, libi dabitur, ba- 


bita ratione ebrum, que poſt oblatam ex pals 


quantitatem ex eo fundo ad adverſarium perwent- 


rant, The ſame rule, as to moveables is laid 
down, ibid. I. 7. Si a te comparavit is, cujus 
 meminiſti: et convenit ut, ff f infra certum tempus joluta 
ſuerit data quantitas, fit res inempta : remitti 
 hant conventionem reſcripto n:ftro non jure petis, ſed v7 
fe ſul trabat, ut jute dominii eandem rem retineat 
 denunciationis et olf. gnationis n reme- 
dio contra fraudem potes juri tuo conſulere. 


All therefore that can be urged from the Ro- 


man law, with regard to pawns and hypothe- 
cations, is foreign to the preſent eng, 
which relates to a different contract. 


Whatever may be ur a from our law, re- 


Jating to pawns, will be alſo foreign; the 
queſtion being upon ora I admit that 
delivery is of the effence of an Engliſh pawn ; 
the reſolution from the year, book 5 h. 7. fol. 1. 


abridged in Bro. Pledges 20. treſp. 27 l. is an au- 


thority in point, and with that agrees the de- 


termination in B. R. Rajs and Bramſieos, 2 Roll. 
Rep. 449. 
The words Wy the lord chief juſtice, are re- 


markable. If I lend you a horſe, and, before 


* jt is reſtored, I ſay, keep thar horſe till I pay 
you ten pounds which I owe you, this is a 
* pawn : but if I lend you a horſe, and a ſtranger. 


0 takes it from you, and I fay, take that horte 
and keep him till pay you ten pounds Which 


*Towe ygu; this is no pawn; for there is no 
poſicſſion given at the ſame time,” no autho- 
rity contra ies theſe reſolutions. As to the 
caſes 
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eaſes cited Clarke's caſe, 2 Leon. 30. and Brand 
and Lolly Yelv. 164. they are neither of them 
upon pawns; and all that is refolved in them 
ſeems” to be, that if a man bails goods to a 
third perton, he may fell them and pay « pat 
ticular creditor with the money ariling from 
ſuch fale. Such creditor has wi an intereſt 
in this contra&, that he may ſue the bailee, if 
the goods are not applied to the purpoſe for 


which they were bailed. 


in which the reaſoning does nor ſuppoſe the 
pledge in the.pawner's poſſeſſion. Thus, where 


it is conſidered, whether the pawnee may uſe 


the pawn, it is likened to a diſtreſs, but ſaid, 
that as the act of law impowers him to take the 
poſſeſſion of a diſtreſs, he ſhall not uſe it; but 
as he comes to the poſſeſſion of the pawn, by act 
of the party he may uſe it, provided it be not 
made worſe thereby; ſo is Conbam v. Mores, 
Owen 123. and the argument in Cogs v. Barnard, 


2 lord Raymond, 917. 2. Sal. 522. and therefore 
it ſeems to me as repugnant, to talk of a pawn 


without being delivered as of a diſtreſs without 
i taking: The true diſtinction between a pawn 


and à mortgage, and which ſhews them to be 


comtacts of quite different natures, is laid down 
in Sir John Ratcliffe ver. Davis, Noy. 137. Cro. 


Ja. 244, Yelv. 179. 1 Bulſtr. 29. The plantiff 


was poſſeſſed of a hat-band ſet with diamonds, 


which he pawned to Whitelock for 25 l. White- 
lock's wife delivered the hat-bandby her huſband's 
order to the defendant, after which, Mhitelock 


died, leaving his wife executrix. Lo her the 
plantiff rendered 251. which ſhe refuſed to re- 
ceive; upon which tender and refuſal, the 


pliantif made a demand of the hat-band from 
the defendant, who refuſed ro deliver it, tho 


plaintiff thereon brought trover fo 


. 
» 
- 
© 


— 


band 


Indeed there is ſcarce a caſe concerning pawns | 
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band againſt the defendant, and had a verdict 


and judgment. It was reſolved in that caſe that 
the abſolute or general property of a pawn, 


was in the pawnor; tho' there was a ſpecial pro- 


perty in the pawnee entitling him to the cuſtody 
until the condition performed; that upon pay- 


ment or tender of the debt to the pawnee, and 


his refuſal, the whole property was immedi- 
ately reveſted to the pawnor ; that if the pawnee 
bail over the pawn, ſtill the payment or tender 


muſt be made to the pawnee or his executors, 
and not to the bailee. But it is otherwiſe, in 
caſe of a mortgage; for there if the mortgage 
be aſſigned over, the tender or payment muſt be 


made to the affignee, and not to the mortga- 
gee; and t becauſe a mortgage is a con- 


veyance of the property: which may there- 


fore be aſſigned; but a pawn is no conveyance 


of the property; but a depoſit to ſecure the 
performance of a contract. Therefore the law 
of pawns having nothing to do with mortgages, 
I ſhall next congder how the law ſtood before 


the 21 Jac. 1. as io creditors in general, with 
reſpect io conveyances made to their prejudice 


| by their debtors. s 


The Stat. which governs the matter is 13 
El. ch. 5. 8.1, 2. che ſecond ſect. enacts, that all 


grants or conveyances af land or goods, to the 


intent to delay or defend creditors, ſhall as 


againſt ſuch creditors be void. The third ſect. 


ſubjects perſons making ſuch fraudulent con- 
veyances to the forfeiture of double the value of 
the lands or goods ſo conveyed, and half a 
year's impriſonment, then follows a proviſo, 
that this act ſhall not extend to any eſtate or 


intereſt, in lands or goods conveyed. upon a 


good conſideration, and bona fide. As this act 
was made to protect creditors againſt all con- 
veyances made by their debtors with an intent 


— — 
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to delay or defraud them; ſo it was incumbent 
upon courts of equity and upon juries, upon 


conſidering the whole circumſtances of the caſe, 
to pron»unce whether any conveyance before 
them was made with that intent or not; where 


upon à conveyance, the purchaſer neglected 
any material ſtep to fecure his own purchaſe out 


of confidence in the debtor; and thereby this 
neglect naturally tended ta deceive his creditors, 
This was prima facie held as a badge of fraud, 


as leaving the title deeds in the hands of a 
mortgagor in caſe of a mortgage of lands, or 


leaving goods after a fale in the vendor's hands; 
yet, as theſe were no more than badges of 


fraud, if from other circumſtances in the caſe, 


jt appeared that the title deeds could not be left 
in the mortgagee's hands, or the goods in the 


vendor's, with any intent to delay or defraud 


creditors, neither a court of equity nor a jury 
could in, ſuch a caſe ſet aſide the conveyance 
by the 13 Eliz. „ 

The leading caſe in reſpect to fraudulent con- 


veyances is Twine's caſe, 3 Co. 80. Twine was 
convicted upon the penal clauſe in the 2d ſec. 


of the att. The caſe was this: Twine being 


juſtly indebted to a creditor in 300 l. This was 


done privately, and Twine continued in poſſeſ- 


ſion of the goods after the ſale, which was held 


to make it fraudulent, it was urged on the 
other hand, that there was a juſt debt, and the 
aſſignment was for a good conſideration, that 


it was a valuable one, and therefore expreſsly 
within the proviſo: but it was reſolved by the 
court, that tho' the conveyance was for a good 


conſideration, yet it was not bona fide, and 


amongſt. others, the principal badge of fraud 


was, in reſpect the donor continued in poſſeſ- 
ſion of the goods, and uſed them as his own, 


and by reaſon thereof, traded and trafficked with 


Others 
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others and defrauded them. And indeed gene- 
rally ſpeaking, it will be fraud to aſſign any 
other motive for a buyer of goods to leave them 


in the hands of the ſeller, but with an intent 
that he may deceive others into giving him cre- 


dit upon a falſe appearance. of ſubſtance. For 
if J have bought goods conditionally to ſecure 
a debt, my ſecurity depends on taking the 


goods into my own poſſeſſion, and not leaving 
them with the former owner, who may either 


ſpoil or diſpoſe of them. And as this laches of 
mine tends to the prejudice of my own contract, 
ſo it tends to miſlead others into giving credit 


to the ſeller upon this falſe appearance of ſub- 
ſtance, which I have furniſhed him; the only 


evidence of the ownerſhip of goods in molt 


caſes being poſſeſſion and uler. 1 
This therefore in general has been moſt juſtly 
held to be a badge of fraud, and yet inſtances 


have happened, where letting the ſeller con- 
tinue in poſſeſſion of the goods ſold after the 
ſale, has been for the benefit of the contract, 


and attended with ſuch public notoriety as to 


leave no room for creditors to be deceived there 


been held to be no badge of fraud, 
I ſhail have occaſion to obſerve this hereafter 
in two caſes, which were cited in the courſe of 


by: upon which account ſuch poſſeſſion has 


this cauſe ; but this I muſt obſerve now, that 


in TWwine's caſe there is not the leaſt mention of 
2 diſtinction between abſolute and conditional 


ſales, and the reaſon there given is equally ap- 
plicable to both; for ſuppoſe a failing man ſo mod- 
eſt as to mortgage his goods but ance, if that be 


to three fourths of their value, and the ſeller con- 


tinues in poſſeſſion, am Inot as much deceived at 


to three fourths of his ſubſtance, and traffic with 


him upon that preſumption. But if on a mortgage, 
no delivery of poſſeſſion be neceſſary, why may 
2 "03: 
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not tke failing man mortgage the goods 287 
near their value two or three times over as well 
as once; and then J am juſt as much deceived. 
as to his Iubſtance * The goods, as if they 
wore abſolurely fold. 

It was inſiſted however: that there are caſes 
1 which the diſtinction between abſolute and 
conditional Conveyances as to poſſeſſion after 
has been ſettled. The firſt cited is Stone 
v. *Greetham, 2 Buls. 226. 1 Roll. Rep. 3. 
Which was of a grant, that from the words was 
held to amount to the grant of a leaſe for years. 
It was inſiſted to be fraudulent, becaule the 
grantee continued in poſſeſſion of the land 
after the grant; but the court reſolved, that 
in this cafe, which was a gift upon a future 
condition, as well as in that 'of a mortgage, 
the granitor's poſſeſſion of the land would not 
make it fraudulent. But L. C. J. Coke ſaid, 
if the grantor had continued in poſſeſſion of 
the original leaſe, under which the land was 
held after ſuch a grant, that would have made 
the grant fraudulent. | | 
What argument can be drawn from this potfionoflands 
caſe as to poſſeſſion of goods after an abſolute #54 890%, atter 
or conditional conveyance of them I cannot ſee; not on the fame 
unleſs the poſſeſſion of lands and that of goods'®* 
after a conveyance, ſtood upon the ſame foot, 
which undoubtedly they do not. Poſſeſſion 
is no otherwiſe a badge of fraud in any caſe 
than as it tends to deceive creditors. If the 
poſſeſſion of lands has no ſuch tendency, and 
that of goods has, in the one caſe poſſeſſion 
will not be fraudulent, in the other it will. bomann lands 
A man who iS in poſſeſſion of land may be deceive Sees 
only tenant ar will, as every mortgagor is be. 5 


with poſſeſſion of 


fore che eöndition broke; but no creditor dile deeds. 
would” be deceived by ſuch a poſſeſſion; for 
as every man who deſires me to give him cre- 

| 81 „ 8 
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dit, thereby gives me a right of enquiring i into 

his ſubſtance, if the poſſeſſor of ſueh land in- 

ſiſts upon credit, as owner of that land, I may 

call upon him to produce the evidences of 

his title. If theſe therefore are permitted to 

remain in the mortgagor's hands, which the 
mortgagee ought to have. inſiſted, to have in 

his cuſtody, as the means of reducing the land 

into his poſſeſſion, he has neglected; what was 

neceſſary for his own ſecurity, and has alſo 

furniſhed the mortgage with the means of 
deceiving the moſſ careful creditor as to the 
ownerſhip of the * This has therefore 
bat haring dide been juſtly held a badge of fraud. And upon 
gon this principle a prior mortgagee, who has not 
b.. taken the title deeds into his hands, has been 
poſtponed to a ſecond. who has. And this 

court will never compel ſuch ſecond mortgagee, 

to produce or diſcover the title deeds, for the 

reaſon given in Head v. Egaria 3 Will. 20. 

becauſe the firſt mortgagee has contributed to 

draw in the ſecond. But it is quite otherwiſe 

in caſe of goods; for where thoſe are ſold, 
whether abſolutely or conditionally, except in 

very ſpecial caſes, the vendee's proper me- 

thod of ſecuring them to himſelf, not ſubject 

to the ſale or deſtruction of the vendor. is to 

take them into his own cuſtody. If they are 

pack on of left in the vendor's cuſtedy; on a private 
£oods eviden e of tramſaction of ſale, the moſt careful creditor 


Property, can attain no other evidence of property, than 


poſleion and uſer; the vendee muſt therefore 
ſuffer, for having, furniſhed the vendor means 
of impoling upon others as to his ſubſtance. 
Vo eigiason Ihe next caſe cited to ſupport the diſtinc- 
5 en between abſolute and conditional ſales 
woriryans, was Buchnal and Royſton, Prec. in Chanc. 286. 
That caſe was: a ſupercargo of an Indiaman 
_—_ (ſhipped on board goods of his own, 10 
or 
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fot foreign markets, 'borrowed 600 l. upon a 
bottomty bond; to pay 40 l. per cent. intereſt, 


if the ſhip: reigned three years; and as a ſe- 


curity for the performance of this condition, 


he made a” bill of ſale of his goods on board 
to the plaintiffs. In that bill of fale it was 
agreed, that the vendor ſhould act as factor 
to the vendee, in ſelling theſe goods at fo- 
reign markets, and inveſting the produce in a 
homeward-bound cargo. He did fo, and died 
in the voyage home; the ſhip arrived; the 
defendant as a principal creditor took out ad- 


miniſtration to the deceaſed, and poſſeſſed 
himſelf of the homeward bound cargo. The 


er brought their bill againſt him, and 
In 


ſiſted upon their bill of ſale; the defendant 


contended that the inteſtate continuing in the 


poſſeſſion and diſpoſition of the goods after the 


bill of ſale, would make it fraudulent againſt 
creditors'; of which number he was. Lord 


Coroper decreed for the plaintiffs. He took no 
diſtinction between abſolute and conditional 


fales ; but founded his opinion upon the fair- 
neſs and notoriety of the tranſaction, where- 


by, any one who knew that the inteſtate had 
the poſſeſſion and diſpoſition of theſe goods, 


might as well know that it was not as owner, 
but as factor to the vendees. His words in 
the report are, that, here was not a poſſeſſion 


calculated to acquire a falſe credit, as in the 
* caſes cited;* which is a plain declaration, 


that in the caſe of a mortgage or conditional 
fake, a poſſeſſion calculated t acquire a falſe 
credit, would make it void.“ But that here 
was no ſuch poſſeſſion; there was a farther 
ſaying by him in the ſame report, upon which 


great ſtreſs has been laid, tho' I think it 
amounts to no more than a repetition of ſuch 


opinion; ſuch a keeping poſſeſſion by a bank- 
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rupt after a ſale! will make it void againſt cre- 
ditors by the ſtatute of, bankrupts; and. ſo of 
other ſales, by the ſtatute of fraudulent · con- 
veyances. Thereby is evidently meant ſuch 


a poſſeſſion after a ſale as is calculated to 


acquire a falſe credit. For any other poſſeſ. 


ſion according to this very. reſolution, will 


not make a ſale void, by the ſtatutes of frau- 
dulent conveyances. This therefore is ſo far 


from eſtabliſhing a diſtinction between abſo- 


lute and conditional ſales, that it proves lord 


Cooper thought there was none. 


The laſt caſe cited in favour of . diſtinc. 


tion is that of Meggot v. Mills, 2 lord Raym. 


186. Ca. R. Will. 150. from both theſe reports 


it appears the caſe was ſo defectively ſtated 


to the court, that a new trial was ordered; 
but it is cited for a Didlum of lord Holt, as 


reported by lord Raymond. The caſe ſeems 
to have, been this: A man let his, houſe to a 


trader, and lent him money to buy furniture 


for the houſe, and took a bill of fale of the 


furniture for his lecurity. After which the 


trader continued in poſſeſfon of both houſe 


and furniture home to his bankruptey: there 
is no notice taken throughout the whole re- 

ort of the ſtatutes concerning bankruptcy. 
But Holt takes it upon the general principles 


of fraud and gives his opinion, that this was 


not ſuch a poſſeſſion as would make the bill of 


ſale fraudulent; whether he conſidered it as in 


nature of a leaſe of a houfe ready furniſhed, 
or what other reaſon weighed with him is not 
very plain from the report, but it is plain, 
that he could not found his opinion upon any 
diſtinction between a poſſeſſion after an abſolute 


or after a conditional fale ; for it plainly ap- 


pears he thought. there was none. The diſ- 
tinction he goes upon 1s between a bill of ſale 15 
a land- 
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a landlord, of furniture bought for his houſe 
and with his money, and a bill of ſale of ſuch 
furnſture to any other creditor: for his words 
are : The poſſeſſion in the vendor after a bill 
* of ſale to any perſon but the landlord, would 
have made it fraudulent.* This therefore is 
an expreſs opimon of Holt's, that this condi- 
tional fale by way'of ſecurity would have be- 
come fraudulent by a- poſſeſſion after, in the 
caſe of any creditor, but thelandlord, and does, 
according to the maxim exceptio probat regulam 
de rebus non exceptis, prove the direct contrary to 

what it was cited to eſtabliſh. 

But tho from all theſe caſes it appears, that 
in the conſtruction of 13 Eliz. there is no room 
for any diſtinction between abſolute and con- 
ditional conveyances, if made with intent to 
delay or defraud creditors ; yet it is obſervable 
that a court of equity or a jury, are by itleft 
at large, to determine whether the conveyance 
was, or was not made with intent to defraud 

_ creditors. But where commiſſioners were to 

be directed, what goods and chattles in the 
bankrupt's poſſeſſion or diſpoſition. they might 
meddle with, the wiſdom of the legiſlature 
thought proper to deſcribe thoſe with the ut- 

- moſt preciſion, and upon the manifeſt con- ; 
{ſtruction and intent of the clauſes in 21 Jac. 1. "rv * mg 

ch. 19. f. 11. muſt the deciſion of the preſent 
queſtion depend. 

In that ſtat. the latter part of the roch ſe. 
belongs to ſect. 11. and is the preamble and 
key to let us into the intent of the legiſlature 

in the enacting clauſe. The words are, and 
for that it often falls out that perſons before they 
become bankrupts,” do convey their goods to other 
men upon good conſideralion, yet fill do keep the 
ſame and are reputed the owners thereof, and do 
diſpoſe of the ſame as their own; Jam now con- 
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fidering merely the-caſe of things i in poſſeſſion, 
and as to them, the miſchief which cauſed the 
interpoſition of the legiſlature as ſtated in the 


above preamble was plainly this; that perſons 
before they break, make over their goods to 
others, perhaps for a valuable conſideration; 
yet the: perſons, to whom thoſe goods are 
conveyed, let the bankrupt continue in the 
poſſeſſion of them, as it they were his own, 


: by which falſe appearance of ſubſtance, he ac- 


3 a deluſive credit. In this preamble 
there is no diſtinction made between abſolute 


and conditional conveyances of goods, the 


miſchief I have already ſhewn is manifeſtly the 
ſame, as the goods may be mortgaged twice 
as well as once, and above as well as under their 
full value, if on mortgages ne delivery of 
poſſeſſion to the mortgage be neceflary. But 
if mortgaged but once, for but three fourths of 
their value, they are till redeemed the mort- 


gagee's property, and ought to be in his poſ- 
leſſion, and by their remaining in the. mortga- 


gor's hands, I am fo far deceived as to his 
ſubſtance, as theſe goods are conditianalſy ſold 


lat. . 
Let us in the next pine conſider che enadt- 


ing clauſe, which is as follows: be it enated, 
that if any time hereafter any perſon or pa ſons 
hall become bankrup!, and at ſuch time as they 

Hall become bankrupt, ſhall by the conſent of 


the true owner and Proprietary, have in their 
Poſſeſron, order ard diſpuſition, any goods or chat. 
zels, whereof they ſball be reputed owners, and 
take upon them the ſele, alteration or difpafition, 
as owners, that in every ſuch caſe, the ſaid com- 
miſttoners, or the greater part of them, ſhall have 
pocber to ſell and diſpaſe the ſame, ta and for- the 
ewe of the: e n T0 1 . 
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by the ſaid commiſſion, as fully as any other part 


F the eftate of the bankrupt, © 
It cannot be doubted, that as the preamble 
makes no diſtinction between abſolute and con- 
ditional ſales, ſo the enacting clauſe will in its 
deſeriptive words take the cafe of a conditional 
vendee, if by his conſent the bankrupt, after 
ſale, has in his poſſeſſion, order and diſpoſition, 


the goods fold to him, is reputed the owner 


of them, and takes upon him the ſale, altera- 
tion and difpoſition, as owner; unleſs, as was 
contended at the bar, the mortgagor and not 
the mortgagee, is the true owner and proprietary. 


$53 


And I confeſs I can ſee no foundation for Conditional ven- 
doubting that the conditional vendec or mort. e *u* 


gagee, is the true owner and proprietary, 
nor can any ſuch aſſertion to the contrary be 
5 on any principle, but that of con- 
ounding pawns and mortgages, as things of 
the ſame nature. In pawns it is true, there 


is a ſpecial property in the pawnee, and the 


general property is in the pawnor according to 
the caſe cited of Walle v Hanger, 3 Bulſtr. 17. 
And therefore, in the caſe of a pawn, ſome 
pretence of doubt might ariſe, who was the 


owner. 


true owner and proprietary. But what room 


1s there for doubt in the caſe of a conditional 
ſale? The vendor thereby conveys his whole 
property to the vendee, liable indeed to be re- 
purchaſed, or redeemed by payment of the 
purchaſe- money with intereſt, at a future day, 
but till that is done, the whole property muſt 


be in the vendee, with a right only in the 


vendor to redeem. In a pawn, as ] ſaid be- 
fore, the contract is compleat by the delivery, 


and not without it; in ſales, be they with or 
without à condition to redeem, the ſale is com- 


* 
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delivery of the things bought. This is the 
n rule as to ſales: laid down in Longford 

Her 1 Salk, 113. Dyer 20, acg, and many 
ofticr books. If any one will diſtinguiſh con- 
ditional {ales from this general rule, he muſt 
ſhew an authority or reaſon for ſuch diſtinction. 
For my part, I perceive nor know of none. 
if therefore a conditional vendee, will pay his 


e for goods, and not inſiſt on having 


faces in the per- 


them delivered, he confides in the perſonal 


n zualities of his vendor, and not in the goods 


for the ſecurity of his debts, and ought there- 
fore to come in under the commiſſion like all 
other creditors, who placed their perſonal con- 
fidence in the bankrupt for the ſecurity of their 
_ debts, and not claim any preference as to 
thoſe very goods which he left in the bankrupt's 
hands as a bait to draw in others to truſt him; 
and as there is no one authority to. warrant a 
diſtinction between abſolute and conditional 
ſales in this reſpect, ſo there is one in point 
which deſtroys that diſtinction. 
It is the caſe cited at the bar of * Stephens v. 


Stephens and 2. Bole el al. determined in this court Trin. 1736. 


deftroys diſtine- 
tion Fetween ab- 


which was this, William Tappendon, a trader, 


folut- and condi- within the ſtatute of bankrupts, being poſſeſſed 


of a leaſehold eſtate and of 3 Hays, 13 April 
1729, in conſideration of 1400 l. lent him by 
the plaintiff S:pherns, made him an aſſign- 
ment of the leatehold premiſſes, and a bill 
of ſale of the 3 7 65 the whole redeemable 
upon payment of the 14091. with intereſt. In 
May, 1731, William J. appendon, being a bank- 
rupt, a commiſſion iſſued againſt Trey, « and 
the defendants were the aſſignees under the 
commiſſion. The. plaintiff brought. his bill 
to be paid his principal, intereſt 3 coſts, or 
elſe, that the defendants might be area of 


— 
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the equity of redemption, as to the leaſehold 
eſtate, and as to the 3 Hoys. The defendants 


by their anſwer, admitted the leaſehold to 
be inſufficient for payment of the plaintff's 
debt, but inſiſted, as to che three Hoys, that 


as William Tappendon continued in the poſſeſ- 


ſion of them home to his bankruptcy, they 


were by the expreſs words of 21 Jac. 1. liable 


to be ſeized by the commiſſioners, and ſold for 


the benefit of the creditors ſeeking relief under 
the commiſſion. My lord Talbot, (upon the 


the admiſſion of the aſſignees that the leaſe- 
hold eſtate was inſufficient to anſwer the 
plaintiff's debt) decreed a forecloſure as to the 
leaſehold premiſſes, and that the plaintiff 
_ ſhould be admitted as a creditor under the 


commiſſion, for ſo much of his debt as the 


leaſehold premiſſes were deficient in value to 


ſatisfy (which was referred to the maſter to 
ſettle) and he ordered the plaintiff's bill to. 


| ſtand diſmiſſed as to the 3 Hoys, or the pro- 


duce of them, (for it ſeems they had been 


ſold pending the ſuit) and he decreec; that the 
money raiſed by the ſale of theſe 3 Hoys, ſhould 
beretained by the defendants, the aſſignecs, to be 


by them applied to the payment of the credi- 


tors, ſeeking relief under the commiſſion. It 
was inſinuated as if ſubſequent reſolutians had 
impeached the authority of this caſe, I know 
of none ſuch. _ 

+ Thel:irſt mentioned was that of Bourne v. Dod- 
on, heard by my lord chancellor, theath December 
1740. I need ſay no more, than that it never 
received any judicial determination. It was 
an aſſignment of goods and ſhips at ſea, and 
according to the manuſcript note I have ſeen 
of that caſe, my lord chancellor ſaid, that if 
the aſſignment was void, it was void at com- 
mon law, and therefore directed a trial; add- 

ing 


4 
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ing, that inconveniencies might perhaps atiſe 
on either fide, in reſpect to che frequency of 


aſſignment of ſhips and cargoes at ſea, (of 
which no actual poſſeſſion could be delivered 
till the return of the ſhip,) if thoſe were de- 


termined to be void, in cafe the aſſignor ſhould 
in the mean time become a bankrupt. On 


the other hand, it might be a great en- 
 couragement to frauds, if 1 mortgages in general 


ſhould be conſtrued to be out of 21 Jac. 1. 


for traders, then might borrow money to near 
the full value of their goods, and yet permit- 
ting the trader to continue in poſſeſſion, the 


mortgagee might ſecure himſelf to the pre- 
judice of the creditors. 
The other caſe mentioned, was that of 


| Browne and al. aſſignees of Vi ham, a bank - 


rupt, v. Healhcot, heard by my lord chancel- 
lor, 27th October, 1746; according to the beſt 
information T have had of that caſe, it was 
ſhortly this: Villiams and Wilder, partners in 
trade, were juſtly indebted to Healhcot in 


1200 l. by deed, in January 1706, they aſ- 


figned over to him their ſhips, the Samuel and 
the Molly, with the outward bound cargo, and 
the returns of them by the homeward bound 
cargo, at the ſame time they delivered to 
Heathcot, the charter-party, invoice, bills of 

Tſeading and conſignment. In November 1737, 


Williams became a bankrupt. In Fuly 1738, 


the ſhips came home, and Heathcort poſſeſſed 


| himſelf of the ſhips and cargoes. It was con- 


rended, that as there had been no delivery 
of poſſelſion to Heathcot, but the poſſeſſion 
continued in the bankrupt till the ſhips return- 
ed, and that therefore this was a caſe within 
21 Jac. 1, 

My lord chancellor was ef a contiary: opi⸗ 


nion, viz. That it was neither within the 


words, 
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words, nor the intent of the ſtatute: and can 8 
there be any doubt as to that? What deſcrip- 
tion in the ſtatute does this caſe anſwer? After 
ſuch an aſſignment, with every evidence of 
ownerſhip delivered over to the aſſignee, how 
could. the aſſignor be the reputed owner of 
theſe ſlips or cargoes ? When all the muni- 
ments or means of reducing the ſhips and 
cargoes into poſſeſſion, on their arrival were 
delivered to the aſſignee, how could the aſſignor 
be ſaid to have the ſhips and cargoes, in vis bor 
2 Mon, order ond diſpoſition? 
As I obſerved betore, this a& puniſhes no 
man by the loſs of his property, who has not 
done ſome act. or Heen guilty of ſome laches, | 
in not acquiring a Eibe which he might 
have had, and which if he had obtained would 
have prevented the bankrupt from obtaining 
a deluſive credit by a falſe ſhew of ſubſtance. 
How could it then be ſaid in this caſe, that 
the bankrupt continued in poſſeſſion by the 
conſent of the true owner and proprietary, 
when it was impoſſible for Heathcot to hinder. 
him from obta ning poſſeſſion of a ſhip and 
cargo at ſea? and as this is evidently out of the 
words of the ſtatute, it is as clearly out of the 
miſchief intended to be remedied thereby. For 
what falſe credit can a man acquire as owner of 
| a ſhip and cargo at ſea, who has not one ſingle 
evidence of ownerſhip to produce? I con- 
feſs, if ſhips and cargoes at ſea are not to „ eee, 
| conſidered 1 in the nature of choſes in action, 163 
ſhould apprehend a delivery of the muniments, bond er blk, 
or means of reducing them into poſſeſſion on goods are delivery. 
their arrrival, to be à delivery of poſſeſſion. AE a 
So the delivery of the key of a ware-houſe, in 
caſe of a ſale of bulky goods, not capable of an 
immediate removal, has been held a delivery 
of the goods, it being all the N the 
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APPENDIX 
nature of tle thing is capable of, and thereby 
the vendor no longer able to ſhew the goods 
as his own, and ſo acquire a deluſive credit 
by the goods continuing in his ware-houſe; 
As none of theſe caſes do in the leaſt impeach 
the authority of Stepbens and Bole. I ſhall 
conclude upon the whole that whereſover a 


I trader has made a conditional bill of ſale. and 


by. the vendee's conſent, the goods remain in 
the hands of ſuch vendor, as owner, who is 
reputed the owner, and takes upon him the 
fale, alteration and diſpoſition - of them as 
owner, the commiſſioners of bankrupt are 
intitled to diſpoſe of theſe goods as part of the 
bankrupt's eſtate, by the expreſs proviſion of 
235 Jac. 1. 
This will plainly affect two of che mort- 
gages before the court, that of the utenſils to 
Tomkins in 1732, and that of a moiety of the 
utenſils to Stephens in 1738, tho' it is plain, 
theſe two mortgages will admit of very differ- 
ent conſiderations z the mortgage of the real 
eſtate being an aſſignment to Stephens in 1738, 
of an eſtate originally mortgaged to Stone, in 
1729, mult as to the houſes and land, take 
place of the mortgaged term to Tomkins in 
1732, and as to the ſum reported due to 
_ Stevens on the mortgage of 23001. and more, 
it will probably exhauſt the whole real eſtate, 
which principally conſiſts in houſes valued at 
2901. per annum; ſo that little can be left to 
fatisfy Tomkins's mortgage, but the utenſils 
fixed or belonging to the brew-houſe: as to 
theſe, Tomkins muſt be preferred to Stevens, 
whoſe callateral mortgage of the moiety o 
the utenſils, commences only in 1738. This 
mortgage to Tomkins is by leaſe of the houſe 
and brew-houſe, and utenſils fixed, or belong- 
ing to the brew-houſe, or therewith uſed and 
* 8 e 
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enjoyed. This mortgage is therefore of à 
double nature, a leaſe of a houſe with fixtures, 
and with moveable goods. As to the fixtures; 
it ſeems plain to me, that no body will be intitled N 
to remove them until the mortgage to Tomkins nmel bin 
be ſatisfied; for though it be certain that if alete during his 
| | " 6G PEP term; and may 
leſſee erect fixtures for carrying on his trade, he be taken it exc- 
may by the common law remove theſe fixtures cution by fer? fa- 
during his term, and conſequently the ſheriff © 
may take them in execution by eri facias, as 
is held in Poole's caſe Sal. 368. and by parity 
of reaſon, commiſſioners of bankrupt may 
ſeize them. Yet where a trader erect ſuch 
fixtures in his own houſe, and then leaves that 
houſe with the fixtures; I apprehend that 
neither he, nor any who ſtands in his place 
can remove the fixtures during the term, no 
more than if he leaſes land without excepting 
the trees, he can cut them down during the 
term. And as the bankrupt could not remove 
them, the aſſignees muſt be in the ſame con- 
dition. As to the utenſils not fixed, they will 
be liable to the ſerzure of the commiſſioners, 
notwithſtanding the leaſe, upon the general 
rule of goods conveyed by the bankrupt.; of 
which the true owner permits him to cont 
nue in the diſpoſition as owner; for a leaſe of f beg 
a houſe with moveable chattels, is only a gift with moveable... 
of the chattels during the term, as is reſolved tel is a gk 
in Spencers caſe g Co. 16, 17. Read v. Lato- during the term. 
nie. Andr. 4. Dyer 212. and many other 
caſes. As to the collateral mortgage to Stevens 
in 1738, of the half of the brewing utenſils, 
it will be needleſs to conſider it. As, to the 
fixtures, which are not valued at more than 
6001. in the maſter's report, they will there- 
fore fall ſhort of ſatisfying Tomkins, on whoſe 
mortgage 7541. are due. As to the moveable 
utenſils, they muſt come under the . 
. „rule, 
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=. APPENDEIN. 
1 rule, unleſs a lale to a partner can make 3 
ale to a partner 
makes no differ- difference, that as the partner is poſſeſſed 
13 uitert Per my et per tout, there could be no need of 
s owner. àqc'tual delivery of poſſeſſion on this mortgage; 
| but: as Stevens ig one half before, this ſale 
gave him the entirety of the utenſils, © Hervef 
had no right to continue in any poſſeſſion of 
them; Stevens has therefore, by his conſent 
permitted him to have utenſils in his poſſeſ. 
ſion, order and diſpoſition, he is by theſe 
means ſtill reputed owner of the moiety, and 
rakes upon him the ſale, alteration and diſpo- 
 fition, as owner of that moiety, which brings 
it within the words of the ſtatute; and as he 
has a delufive credit by being thus reputed the 
owner of that moiety, it comes plainly within 
the miſchief. intended to be remedied by the 
Dommiffoners act. It may be aſked, how the commiſſioners 


may {ell the un- 


divided moiety, {ball ſeize this. undivided moiety of the move · 
able utenſils? By ſeizing the whole, and ſelling 
one undivided moiety. And then the vendee 
will be tenant in common with the partner. 
 Somay theſteriff. So it was reſolved that the ſheriff muſt proceed 
in an execution againſt the partnerſhip-ſtock 
for the debts of one of the Proves. ous 

v. Heyden, Sal. 392. 
Mortzages s Having now conſidered the caſe of 4 con- 
wings partly 3" ditional fale of things in poſſeſſion, where the 
parily in action. dankrupt remained in the diſpoſition of them, 
and how far this will affect two of the mort- 
gages before the court, I come in the next 
place to conſider the aſſignment to a ſtranger 
of things partly in poſſeſſion and partly in 
action, where the bankrupt is permitted to 
continue in poſſeſſion of the things in poſſeſ- 
ſion, and in poſſeſſion alſo of redueing the 
things in action into poſſeſſion. This is the 
caſe of three of the mortgages before the 
court, each of + a ſeventh part t of his undivided 


moiety 
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moiety. of that partnerſhip, ſtock, utenſils, 
debts and produce of trade. 
The ſtock and utenſils are plainly things in 
poſſeſſion, the debts and produce of trade, are 
plainly things in action: after conveying a 
ſeventh of his half, each mortgagee permits 
him to continue in poſſeſſion of the entire half 
of the utenſils and ſtock, and to be in the 
perception of all the debts and profits of trade, 
in reſpect to his entire moiety. _ $10 
Before I go farther in this matter, I ſha]jConfidernioner 

conſider the caſe of an aſſignment of a mere choſesin action. 
choſe in action. The ſimpleſt caſe is that of guat 2 lr. 
a debt on bond, which is not aſſignable in 
law, but is certainly aſſignable in equity, and 

why? becauſe, the aſſignor can furniſh the 

aſſignee with the means of redueing it into 

poſſeſſion, by giving him an authority to ſue 
in his name, and by putting the bond into his 

hands to prove the debt: why therefore is nat 
the delivery of theſe means of reducing a thing 
in action into poſſeſſiion, as requiſite on ſuch an 
aſſignment, as the delivery of a thing in a con- ade aflgriag 
veyance ofa thing in poſſeſſion? Suppoſe then, a bond debt and 
a trader aſſigns over a bond debt, and the * 
aſſignee permits him to keep the bond; Why uithintheſtatute. 
is not this within the words, intent, and mis- 
chief of the ſtatute? A bond debt is undoubt-A bond debt is 8 
edly a chattel, tho? I think ſome doubt was Mattel. 
made of that in the argument of the caſe. It 
is true, there are ſome books where it is ſaid, 
that by a grant of omnia bong et catalla, debts 
by bond do not paſs, not becauſe they are not 
perſonal chattels, but becauſe they are not chat- 
tels grantable to acommon perſon, but they may 
be granted or forfeited to the king, who takes 
them as he does chattels without deed envoll'd. 
Bro. Prerogative 40. The king takes them 
by forfeiture of reaſon or felony, as n 
285 | 0 
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df the felons. -I ſhall juſt mention three au- 


thorities in ſo plain a caſe. In 3 Inſt. 335. 


the words are: There is a diverſity between 


chattels, perſonal in action and in poſſeſſion ; 
for if 4 debt be owing to two, and one is felo 


de ſe, he forfeiteth the whole. But otherwiſe 
it is of goods 1 in poſſeſſion for there he forfeits 
but his part. Boulſton v. Ratchff, Raymond 7. 


in Fincte's law, book 2. ch. 17. fo. 178. it is 


ſaid. the king being tenant in common, of an 


entire chattel perſonal, ſhall have the whole : 
as if an obligation be made to two, or two 


are jointly poſſeſſed of a horſe, and one of 
them is attainted, the king ſhall have the whole 


Perſonal adio ms 
mcluded in the 


v ord goods in an 
act of parliament, 


duty of the obligation and the horſe ; but the 
molt concluſive caſe | is that of Ford v. Sheldon, 
12 Co. 1. where the firſt reſolution of the 
court is in theſe words. <* Perſonal actions 


are as well included within the word goods in 
an act of parliament, as goods in poſſeſſion.” 
I ſpall therefore make no doubt of a bond 
debt being a perſonal chattel. The affign- 


ment of it is certainly in equity, a conveyance 


of the chattel. The debt by the aſſignor's 


1 to have the bond in his hands is, 7 
2 peſſeſſo ion, order and diſpoſition, and he may 


rake upon him the ſale, alteration and diſpo- 
ſition of it: for he may receive the money 
due and cancel the bond, or he may aſſign 


it over to a ſecond as well as he did to the 
firſt aſſignee. Whilſt he has the bond in his 
cuſtody, no one but muſt repute him owner 


of that debt. As fuch, he may, by ſhewing 
it to others acquire a deluſive credit from this 
falſe appearance gf a debt due to him, which 
is due to the aſſignee, He can have- this bond 
vo otherwiſe than by the conſent of the true 
owner in equity, who might have inſiſted on 


the poſſeſſion of the bond, when he — 
| the 
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che aſſignment of it; Every man having it 
in his choice, whether he will accept of a de- 
fective ſecurity or not. As therefore this caſe 
is within the words, the intent, and the miſ- 
chiefs of the acts, why ſhall we not alſo ſay, 
it is within the remedy? In a mortgage, 


* 


poſſeſſion of the land need not be delivered, i. 9 
but the title deeds, the means of reducing the fie of goods, the 
land into poſſeſſion, muſt be delivered, as bt the ware- 
was obſerved in che caſe of Stone v. Grub bam. at fe, the mu- 
In ſales of bulky goods, or of ſhips or cargoes ai mak be 
at ſea, where no actual poſſeſſion can be given, Same rules as to 
the means of reducing them into poſſeſſion“ “ in 259% 
are held equivalent. Why ſhould not the 

ſame rule hold as to choſes in action, as they 

are grantable in equity, it coming within the 
— 8 Ee 

It was urged, that a ſhare ip trade was a 

mere choſe in action, capable of no delivery, 

and which in a court of equity will paſs by the 

bare aſſignment; and has been held to paſs the 

aſſignor's intereſt, but the day before he be- 

came a bankrupt, and was ſo reſolved in 

Small v. Oudiy, 2 Will. 427. which was this 
Narcourt, a goldſmith, being indebted to the e of 
plaintiff Small, in a large ſum of money, to- to third of a 
_ wards ſatisfaction of his debt, the day before fue u 2 wine- 


trade by a golds 


he became a bankrupt, made an aſſignment to fith ; that ſhare 


| Y 70 in trade was not 
Small of two leaſes, and two thirds of a ſhare zn (Crops. 


he had in a wine trade, without Small's being 
privy to his aſſignment. Sir Foſeþb Fekyl, the 
maſter of the Rolls, decreed in favour of the 
plaintiff. Firſt, becauſe every man till he be- 
comes a bankrupt has a power over his own 
eſtate, and may therefore pay one creditor. before 
another, or make over any part of his eſtate. 
to one creditor, and in many caſes ought to 
prefer one creditor before all the reſt. Second- 
ly, becauſe this was an aſſignment of two 


F--4 third 


_— 
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thirds of a ſhare in a wine: trade, and not in 
bis ewn trade of a goldſmith. What can that 
diſtinction be founded upon, but this? The 
 wine-trade which the 3 did not carry 
on was not in his own poſſeſſion; conſequent- 
ly he could not remain in poſſeſſion of his 
ſhare after the aſſignment, much leſs could he 
remain ſo by conient of the true owner, wo 
in this caſe, was ignorant of the aſſignment | 
made to him. But in a trade which a man 
carries on himſelf, he may, upon aſſignment 
of a ſhare, give the affignee poſſeſſion, by ad- 
mitting him a partner for that ſhare; or be 
may, contrary to the ſtatute, continue in 
poſſeſſion of his affignee's ſhare after the aſ- 
ſignment made by conſent of ſuch aſſignee. 
A man's own trade is plainly of a mixed na- 
ture: it conſiſts of things in poſſeſſion and 
| Affiences doula things in action. If upon the three affign- | 
eee . ments of theſe three ſeventh parts of Harveſt's 
this: 5 moiety, each aſſignee had bten admitted to a 
Why e parnerſhip in the trade for his ſhare, he would 
of ſhecinck goods have been Jointly with the other partners in 
ee, 1055 - poſſeſſion of the ſtock and uten. ls, and in the 
zoos? receipt of the debts and profits ariſing from the 
en trade. Why therefore ſhall not the debts and pro- 
fits ariſing out of ſpecifick goods (whereof polleſ- 
ſion ou ght tohave been delive red/be conſideredin 
the ſame light as the ſpecifick goods themſelves? 
This is no new wayot conſideripg them even in 
the courts of law, againſt aſſignees of bank- 
rupts; and jurely there is as much reaſon to 
conſider them in that light in their favour; 
ſince by this very ſtatute of 21 Jac. I. all ſta- 
tutes concerning bankrupts are to be bene- 
ficially interpreted in favour of the creditors. 
If goods are conſigned to a factor, and before 
he has ſold them, he breaks, theſe goods are 
conſidered 2s the merchant's goods, and ſhall 
not be liable to the factor's bankruptcy. Sup- 
= Pole 
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ear-mark'to diſtinguiſh it, the merchant can 
only come in as a creditor under the commiſ- 
ſion; but if that money can be diftinguiſhed 
from the factor's own, as if he reinveſt it in 
goods for the merchant's uſe, theſe goods, 
ke thoſe out of which they were purchaſed, 
ſhall be conſtrued the merchant's goods, and 
not liable to the factor's bankruptcy, as was 
reſolved in Mhitcomb v. Jacob, 1 Salk. 160. | 
Let us go further; ſuppoſe the factor ſells 1f goods are e 
the merchant's goods, to be paid at a future fie at a 
day, as this debt arofe to the factor out of debt is the meg 
the merchant's goods, if he breaks before theπƷg .. 
day of payment, and the aſſignees receive the 
- money, this ſhall be money had, and received 
by them to the merchant's uſe, as was de- 
*termined in the caſe of Gunnell v. Columb, Re- 
ſerved at niſi prius, by lord chief juſtice Holt, in 
Eaſter Term 1709, and determined by lord 
chief juſtice Parker, and the whole court of 
B. R. Trin. 1710. Let us go one ſtep fur- 
ther, and ſuppoſe the merchant's goods ſold 
by the factor, who took notes of hand in his 
own name for the money payable at a future 
day, before which day the factor breaks, and 
his affignees receive the money on the notes. 
As this was a debt ariling from the ſale of the 
merchant's goods, the notes ſhall follow the 
nature of the goods out of which they aroſe, 
and will be money had and received by the 
aſſignees to the merchant's uſe, as was held 
in the caſe of Surman et al. aſſignees of 
Scot v. Scot. Hill. 16 Geo. 2. in C. B. Why 
then by a parity of reaſon ſhall it not be true 
here, that as the ſpecifick goods aſſigned by 
being left in the bankrupt's poſſeſſion and diſ- 
poſition would be liable to the commiſſion, ſo 
the debts and new purchaſed goods ariſing 
_ JW 
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an the ſale of thaſe goods, ſhall Ares be 
liable? As the debts and profits were KAY in 
his receipt and recoyery. « 

I ſhall therefore conclude, hat as theſe 
three aſſignments of a ſeventh ſhare of the bank- 
rupt's moiety in the partnerſhip ſtock, uten- 
ſils, debts and profits of trade, were accepted 


by the aſſignees without inliiting on being 


put in poſſeſſion of their reſpective ſhares, by 


being admitted partners, no man being bound 
to accept a defective ſecurity; as by their con- 


ſent the bankrupt after aſigament remained 


in the poſſeſſion, order and diſpofitior- of their 
reſpective ſhares, and took upon him the ſale, 


alteration and diſpoſition thereof as owner, he 
was the reputed owner of the whole moiety, 
and by this falſe appearance of ſubſtance ac- 


_ quired a deluſive credit, which, had the aſ- 
ſignees been admitted partneſs for their thares, 
be could not have had. 


They have therefore placed their edafilentc 
in the bankrupt, and not in the ſhares he aſ- 


ſigned them for their ſecurity; and muſt con- 
ſequently come in, like all other creditors, 
who placed a perſonal confidence in him under 


the commiſſion, and the commiſſioners will be 


intitled to ſeize and diſpoſe of theſe ſhares in the 
partnerſhip effects, as part of the bankrupt 8 


eſtate. 


It remains only to conſider, whether the 
align ent of Harveſt's moiety to John Potter 
in truſt for Stevens the partner, will fall under 
the ſame rule. This conveyance muſt be con- 
ſidered either as an aftignment to Potter; (tho 


in truſt for Stevens) and ſo Potter and Stevens 5 
taken as diſtinct perſons, or it muſt be conſi- 


dered in the ſame light, as if it had been an 
alfignment made directly to Stevens. I con- 


dels I cannot apprehend that it will make any 


ma- 
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material difference as to the deciſion of this 
queſtion, in which of the two lights this con- 
veyance is conſidered. If Potter is conſidered 
as diſtinct from Stevens, after a conveyance to 
him of Harveſt's moiety, he ought to have 
been admitted a partner for that moiety, 
in truſt for Stevens till redemption, and after 
redemption, there would be a reſulting truſt 
for Harveſt. ons Eels Aa LY ne Ps 
1likewiſe think the partnerſhip deed ought Partnerſhip deed 
to have been delivered: to Potter, as part "* nap Pier 2 
15 title; for Harveſt's counter part of the aſ- bart of the title. 
ſignment would ſufficiently ſecure to him, 
after the debt was ſatisfied, both the reſtitu- 

tion of the partnerſhip deed and the reinſtat- 

ing him in his moiety of the trade; and it will 

be hard to aſſign any reaſon for leaving the 
partnerſhip deed in Harveſ's cuſtody, and per- 

mitting him to act as a partner of a moiety 
in the trade, when he had no part left, but 

in order to enable him by a falſe ſhew of ſub- 

ſtance, to acquire an ill-grounded credit. Bur 
ſuppoſing Potter to be merely nominal, and 
the conveyance as if it had been directly to 
Stevens the partner, it will be true in that 
caſe, that as Stevens is poſſeſſed per my and per 
tout of all the joint effects, there will be no 
need of an actual delivery of poſſeſſion to him 
upon ſuch an aſſignment; but that is not the 
offence on the ſtatute; the offence is conſent- 
ing that a bankrupt ſhall continue in poſſeſ- 
ſion, after he has conveyed his property; 
this a partner may do as well as a ſtranger. 
Here is a conveyance of all Harveſt's moiety 
in partnerſhip to Stevens. Stevens is the true 
owner of this moiety till redemption, as much 
as of his own. Can Harveſt after this act as 
owner, or be reputed owner of any part of the 

os E part- 
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| partnerſhip ſtock, but by the perwilfion of | 


S/evens. 
By that perth he has the poſſeſſion, 
order and diſpoſition of the partnerſhip effects. 
He may and did take upon him the fale, al- 
teration and diſpoſition, as part owner. Y 
this falſe ſnew of ſubſtance, he has obtained 
a deluſive credit, eſpecially as the partnerſhip. 
deed was left in his cuſtody to ſhew a title to 
that moiety, which he ated as owner of. 
This caſe therefore comes plainly within 
the intent, as well as words of 21 Jac. 1. and 
if it did not, what a door would be opened to 
frauds by the colluſion of partners, if one of 
them after having a conveyance of the whole 
ſhare of his partner, ſhall permit him to re- 
tain all che badges of ownerſhip, and thereby 
deceive all the reſt of the world a as to bis ſub- 
ſtance. 
Partner: bw But it was inſinuated, a8 if partners in their 
not the parin"r- tranſactions with cach other, have the part- 
rip ſtock for a 
fecwity, for their nerfhiꝑ ſtock for a ſecurity, and if ſo, it would 
jobs was. - be abſurd to ſay, that a partner ſhall be in a 
ther creditors, worſe condition with a deed ſpecifying his de- 
ED; mand, than he would have been without it. 
Bur ! apprehend there is no ſuch rule, and that 
ſtrangers and partners are, as to ſeparate 
debts, upon the fame foot. If one partner 
a.lvances money to the partnerſhip ſtock, for 
the other partner, or if his partner rakes any 
of the joint ſtock; in ſuch caſe he becomes 
debtor to the partnerſhip for ſo much; the 
caſe of a ſtranger is the fame if he lends mo- 
ney to the joint trade or partnerſhip, he is to 
be paid out of the joint ſtock before any di- 
viſion can be made between the partners. The 
rule is generally admitted that a partner ſhall 
be admitted as a joint creditor betore any di- 
vidend, for what money he advances to the 
joint 
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joint trade. In the caſe of E. Cravin v. Knight, 


2 chan. rep. 8. Richardſon v. Goodwin, 2 Vern, 
293. But I know of no authority, where it 


is ſaid, that a partner ſhall be admitted as a 
creditor on the ſtock, for which he privately 
lends his partner on his ſeparate account ; and 

there 1s a ſtrong negative authority that there 
is no ſuch rule. It is the caſe of Croft v. 


Pyke, 3 Will. 180, it was this; Croft Was : 


partner in trade in moieties with Sir Thomas 


Forbes, the original ſtock being 40001. Croft | 


married the plaintiff, and upon that occaſion 


gave a bond to her truſtees. to leave his wife 


10001. if ſhe ſurvived him: he afterwards 
gave a bond to his partner Sir Francis for 3ool. 
money lent. He embezzled the partnerſhi 


effects and died, having made his will, and 


Sir Francis his executor, who died before pro- 


bate, and his executor was the defendant 


Pyke. Croft the widow brought her bill againſt 
the defendant for an account, and that ſhe 
might have the 10091. ſo ſecured to her b 

bond, as before mentioned. The defendanc 

inſiſted, that Croft the partner had embezzled 
the partnerſhip's effects, and theſe embezzle- 
ments were to be anſwered before the plaintiff 


could have any right. He likewiſe inſiſted 
that Sir Francis Forbes, as executor, might 


have retained for his debt of 300 l. and there- 
fore ſo might the defendant as his executor. 
This was doubted, and at laſt given up: my 
lord King decreed an account, and to ſee how 
much Croft was indebted to the partnerſhip, 
and after that was ſatisfied, if any ſurplus re- 


mained, it ſhould be applied to ſatisfy the 
plaintiffs demand, ſeeured by bond to her 


truſtees. If there had been any ſuch rule 

| that the partnerſhip ſhare was a ſecurity for 
private ſeparate. debts of one partner to ano- 
| ther, 
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ther, 3 cxfin avhich:: 1 was naturaf 
to inſiſt upon it, and · not to retain as'executor; 
and the court ought to have decreed not only 
that the embez zlements ſtould be firſt anſwer- 
ed, but like wiſe the debt by bond to Sir Fran- 
cis Forbes of zocl. before any part of the 
partner's ſhare was e to en, the PRs 
tiff's demand. 
1 It may be ery that i it will be W great 
reſtraints upon trade: if a trader cannot 
mortgage his whole ſtock without quit- 
ing his trade, or mortgage a ſhare of his 
ſtock without admitting the mortgagee into 
partnerſhip: and I cannot but own that there 
may be caſes in which this may be highly in- 
convenient. But are not the inconveniencies 
much greater on the other ſide? A man need 
not quit his trade, becaufe he is no longer 
permitted to carry it on as a principal, when 
he has no ſufficient fund to do it upon; nor is 
there any great hardſhip in not letting a man 
carry on a trade alone, when he has not a 
fund of his own,. that enables him to 
carrry it on. But if it is once eſtabliſhed that 
the friends of a ſinking man may ſecure them- 
ſelves by mortgages of near his whole ſub- 
 Kance, and yer, permit him to appear in the 
eye of the world, the ſame ſubſtantial man as 
if he had made no ſuch mortgage, without 
running any riſque themſelves, I am afraid in 
time, commiſſians of bankrupts will become 
very -uſ-ful remedies ; when thoſe who were 
Prien to the bankrupt's circumſtances, have 
exhauſted all the ſtock in ſecuring their debts 
by mortgages, and there is nothing left to 
divide amongft the creditors, who were not 
let into the ſecret— 
Upon the whole weren l ſhall 3 
in Bir ing it as my humble opinion, ſubject to 
your 
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your lordſhip's much better judgment, thar 
notwithſtanding theſe ſix mortgages, two of 
moveable utenſils (as well as fixed) and four 
of the bankrupt's moieties and ſhares of that 
moiety in the partnerſhip ſtock and effects, as 
Harveſt was by all theſe mortgages permitted, 
after his conveyance, to continue in the poſ- 

ſeſſion and diſpoſition of the things conveyed, 
the commiſſioners by the ſtatute of 21 Jac. 1. 
will be impowered to diſpoſe of Harveſt's moie- 
ty of the partnerſhip ſtock and utenſils, all 
but thoſe fixed to the freehold, as well as 
of his moiety of the debts and profits of the 
trade. As to the utenſils fixed to the freehold, 
1 apprehend they will be liable to ſatisfy the 
mortgage to Temkins, before they can be re- 


moved. 
Lord Chief Baron Parker's Opinion. 
My brother Burnet having fo fully ſtated the 
caſe in queſtion, I ſhall not repeat an 


part of that, but proceed directly to give 
my opinion upon it. by 


Four queſtions may ariſe upon the matters 
in this cauſe : firſt, whether any mortgage or 
fale, upon condition of redemption, fails with- 
in the clauſe of the ſtatute of 21 Jac. 1, c. 19. 

Secondly, whether mortgages or ales, upon 
condition of a ſpecifick chattel are within this 
clauſe. VF EP 

Thirdly, whether mortgages or ſales, upon 
condition of a ſtock in trade, and the profits 
-thereupon, are within it. BA 1 
- - Fourthly, whether in this cafe, Harveſt's 
mortgage be within it. 4 21945 
As to the firſt queſtion, whether mortgages, 
or ſales upon condition are within the ſtatute 
of James 1. I am of opinion they are. = 
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Let us conſider, in the firſt place, how the 


law ſtood, as to fraudulent deeds, before 


that ſtarute. The common law did not make 
them void, but to remedy the miſchief that 
accrued thereby was made the ſtat. of 135 

Eliz. c. g. by the firſt ſection of which every 


feaſſment, gift, alienation, or conveyance of lands 
or goads, or any leaſe, rent, or common, or any 


charge out of the ſame, or any bond, judgment 


end execution, to be had, to the inient to defraud 
creditors or others, hall Le ef nine effett ; and 


afterwards in ſect. 6. it lays, this ſhall not ex- 
tend io any eftate or intereft, in lands or goods, 


made upon goed conſideration and bena fide. 


By thts laſt clauſe there muſt be not only a 


good conſideration, but alſo, a bona fides; and 
theſe words include the vendee's taking poſſeſ- 
fion of the goods ſold; that being the. only 


end of buying. This appears from Twine's 


caſe, where lord Col de, after enumcrating the 
ſeveral ſpecies of the higns and marks of fraud 
in ſales, ſays, that tho there was a true debt 


to Tecine, and a good conſideration for the 


gift; ye. it was not within the proviſo of the 
ſtatute of 13 Eliz. by which the act ſhall not 


extend to any eſtate, &c. made on good con- 


ſide ration and bona ide; for tho' here was a 


good conlideration, it was not bona fide; for 


no gift ſhall be conſtrued to be $979 fide within 
this. proviſo, which is accompanied with any 
truſt, as either to permit the donor to ule 
or have poſſeſſion of the thing conveyed; and 
he cautions the buyer preſencly after the gift 


to take poſiciion; for continuance of poſſeſ- 
fon in the donor is a Gon of truſt. Fo pol- 
leſlion therefore of the vendee was the mark 


. o 1 
— 4 LA 1 2 * ;  » 1 —5 
—— — 1 — — ; a 


Ses Page 32. | 
AD and 


APPENDIX. 


and ſtamp of the Bona fides in that proviſo, and 
therefore every ſale, where the vendor conti- 
nued in poſſeſſion was prime facie traudulent be- 
„ TG oo 
Let us now conſider the preamble of that 
| elauſe of 21 Jac. 1. which governs this caſe; 
it is at the end of the 10th ſect. and runs thus 
and for that it often happens that many per- 
ſons before they become bankrupts do convey 
their goods to other men upon good conſide- 


ration, yet ſtill do keep the ſame, and are re- 


puted the owners thereof, and diſpoſe of the 
ſame as their own. 255 


It is plain that the fraud is not mentioned Intent of gatuts 
here, yet the intent was to prevent falſe and was to prevent 

o . N . falſe and deluſive b 
deluſive credit, which was a detriment toc. 


trade; and therefore every fale; whether 


abſolute or conditional, as mortgages are, 
mutt be governed by it, and thoſe where the 
vendor keeps poſſeſſion, and thereby gains 
credit, are within the miſchief meant to be 
remedied, and therefore within the remedy. 


Otherwiſe a man might ſell his goods for full 
value, and by retaining the poſſeſſion of them 


deceive his creditors, The following words 


in this clauſe by the conſent and permiſſion 


F the true owners, have been inſiſted on, not 
to be applicable to mortgages, but to abſolute 


ſales only, but that is miſunderſtood. The 


words true owners, are not put to denote an 
abſolute fale and to exclude mortgages, but 
in oppoſition to the falſe poſſeſſion of the bank- 


rupt. A conſtruction contrary to this, would 
elude the remedy meant to be given by this 


80. 9 8 
The 13+ clauſe gives the aſſignees a power 
to redeem lands and goods mortgaged by the 


8 


+ See vol. 1. page 224. 
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bankrupt, as he might have done; andi it has 
been interred from thence, that all mortgages 
muſt be paid in preference to other credi- 
tors; but this clauſe relates only ta ſuch mort- 
gages as are not affected by the former. It 
was not inſerted to narrow the benefit meant 
to the creditors, but to augment it, by en- 
abling the commiſſioners to make the moſt of 
the bankrupt's eſtate; and therefore relates 

only to mortgages. regularly made and Bona 
fide, where the mortgagee has taken the pro- 
per precautions, and hath been put in poſſeſ- 
ſion of the things mortgaged, as far as the 
nature of it will admit. 

I come now to the ſecond 3 whe- 
ther ſpecifick goods and chattels, mortgaged 
or {old upon condition are within this clauſe. 

I muſt firſt obſerve, that in a ſtock in trade 

is included a ſucceſſion, the trader adding 
continually new goods to the taking old ones 
from his ſtock, and therefore by the word 
ſtock is meant, not only the effects then in 
the trader's poſſeſſion, but alſo thoſe that come 
in ſucceſſion, and thoſe muſt follow the na- 
ture of the ſtuck producing them; and a con- 
veyance of a ſtock in trade muſt therefore 
take in all that ſhall be added to that ſtock | in 
a courſe of trade. 
wh-$er al Under this head will alſo come the 3 
gets wheroi whether all goods in the bankrupt's poſſeſ- 
=» ia, lion, whereof be takes upon himſelf the ſale and 
A e diſpoſition, are within this clauſe; and as the 
bankrupt may be in poſſeſſion of the goods 
of others, which were not ſold to them by 
him; but were originally theirs, and put into 
his hands, either for ſale for their account, or 
fate cuſtody; whether ſuch goods are liable to 
be ſeized by the commiſſioners ? This depends 
upon che effect the preamble muſt have * 
. that 
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Tat clauſe : the preamble does not extend to 
that caſe: the caſe intended being only that 
of the bankrupt, continuing in poſſeſſion ' of 
goods, which were originally his and conveyed 

away by him. In many cafes, a narrow pre- 
amble ſhall not reſtrain the general purview 
of the ſtarute ; eſpecially where ſuch ſtatute 
is made to remedy a miſchief. 1 Jones 163. 
Palmer 488. But the true rule muſt be, that 
where the not reſtraining the generality of 
the enacting clauſe may cauſe a miſchief, there 
the preamble. muſt reſtrain and explain the 


clauſe : and there are inſtances of this kind 
upon the very queſtion, as where jewels were 
delivered to a Jew to be fold, tho' this Jew 


ſold goods for himſelf as well as for other per- 


ſons, theſe appearing not to be the Jew's pro- 


perty, but given to him̃ as a factor, were held 


not to he within the ſtatute, In 3 Will. 18z. 


Lord King takes the difference, which is to 
be made on this head of goods of others, be- 
ing in the poſſeſſion of the bankrupt. When a 
merchant beyond ſea conſigus goods to a 
merchant in London, on account of the latter, 
and draws bills on him for ſuch goods; the” 
the money is not paid, yet the property of 
the goods veſts in the merchant in London, 
who is debtor for them, and conſequently 


they are liable to his debts; but where a mer- 


chant beyond ſea conſigns goods to a factor 
in London, who receives them, the factor in 
this caſe being only a ſervant or agent for the 
merchant beyond ſea, can have no property 
in ſuch goods. So far for goods delivered to 
be ſold: as to thoſe in cuſtady, 'there is the 
following cale. 5 E 


In a petition ex parte Marſh, One Wright 


upon his marriage with a widow, received 


oo l. in money and ſcveral pieces of plate, 


which 
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which were her property; and before his mar- 
riage agreed that the money and all her other 
effects ſhould be ſecured for her ſeparate uſe 
and diſpoſition, and gave à bond to truſtees 
for 1200 l. for ſecuring the money. The 
wife appointed the money to be paid to A. and 
left him her other effects by a writing in na- 
ture of a will. The wife died, and the huf- 
band became bankrupt; the petition was to 
come in for 6001. under the commiſſion, and 
to have the ſpecifick plate reſtored, and the 
ſpecificks piece of plate were reſtored to the 
legatee of the wife. Indeed, in “ Copeman and 
Gallant, 1 Will. 314. The notion of a pre- 
amble governing and reſtraining an enacting 
clauſe is exploded : and tho* lord Cymper held 

the goods in that cafe were out of the ſtatute; 


yet he did it upon another reafon ; becauſe the 


Aſſignment of them was made with an honeſt 
intent. I have the greateſt honour for his 
memory. But tho? 1 approve the decree he 
made in that cauſe, I cannot approve the rea- 
fon he grounded it on; for if an honeſt intent 
was ſufficient to take a caſe out of the ſtatutes, 
the effect of that act of parliament would ex- 
tend but to a very little way. The clauſe is 
made for perſons who leave their goods in the 
poſſeſſion of the bankrupt, and by ſuch poſſeſ- 
ſion give him a credit; and the proviſion made 
js in order to prevent that credit: now when 
perſons act by commiſſion only, and are known 
jo to do, it muſt be known the goods they 
{zl are for others, and can it be then ſaid, 

that thoſe who advance them money, do it 
upon their viſible ſtock ? This therefore is not 
within the miſchief meant to be remedied b 

_ that ſtatute. But the queſtion will be, whe- 
ther the goods mentioned in the maſter's re- 


PR? r ad. . — 
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port are within it, and theſe are all ſuch as 
were originally the bankrupts, and were by 
him conveyrd to others, and thereſore not 
within this diſtinction. They are of two dif- 
ferent kinds, fixtures and utenlils that are move- 
able. As to fixtures in general, they are 
| looked upon as part of the freehold ; but as 
they may be ſevered by a particular grant, (and 
that has been done here), that may vary the 


rights of the parties. "They are under the ſame 


rule as trees growing upon land. In Hobart 
173, it is laid down that by the grant of 
trees by tenant in fer-{imple, they are abſo- 
Jutely paſſed away from the grantor and his 


\heirs, and veſted in the grantee and paſſed 


to his executors and adminiſtrators; Bein 

in the underſtanding of law divided as chattels 
from the freehold, and the grantee may ſell 
them when he will and in Owen; 49, it is 
faid, that tho' the trees were once a chattel, 
yet by a purchaſe they were again united to 
the freehold. Theſe fixtures were mortgaged 
ſeparately to Stone in 1731, and therefore 
were chattels and ſeparated from the freehold, 
but they were reunited by the ſubſequent 
deed, and therefore paſſed to Tomkins by the 


mortgage in1732,that being a mortgage of all 


together, the land, houſe and fixtures; and as 
they ſtand united, they cannot now be re- 
moved from the land till 7 ompkins is paid. 

But the utenſils unfixed and the ſtock of 
malt, are under a quite different rule; they 


are moveable and liable to be ſeized by the 


commiſſioners. The fixtures could not, be- 
ing mortgaged, be removed by the bankrupt 


himſelf, and the commiſſioners cannot do 


more than he could; the mortgagee has poſſes 


ſion of them, by his poſſeſſion of the land and 
houſe, but here was no poſſeſſion of the move- 
able 
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Goods muſt be 
delivered, when 
| they can, if not 
the muniments. 


A NREN DIN 
able utenſils and ſtock in trade; they were 
of a nature to be delivered, and ſhould have 
been delivered; for when goods are of a na- 
ture to be delivered, they muſt be ſo, elle the 
vendor continues in the poſſeſſion deſigned by 
the ſtatute. If the goods themſelves cannot be 
delivered, the muniments and means of re- 
ducing them into poſſeſſion muſt be given to 
the vendee, and that will ſuffice. Upon this 
ground I agree that the delivery of the key of 
a ware-houſe is a good delivery of the goods 


therein contained, Fuft, Inſt. Lib. 2. Tit. 1. 


de rerum diviſione * Sect. 5. Dig. lib. 18. tit. 1. 
De contrabenda emptione, L. 74 ＋ and lib. 41, 


tit. 2. de acquirenda vel amijtcnda Poſſeſſione |. 1. 


+ ſect. 21. for there can be no ſhewing to ob- 
tain a falſe credit by, and alſo with the reſo- 


luution in Brown and Heatbcot; there the 


vendee had done all that the nature of that 
contract admitted of, he had got the muni- 
ments and means of poſſeſſion, and the ven- 


dor could not have raiſed a falſe credit upon 


what he had conveyed, but that was not done 
in the preſent caſe. It is objected that an un- 


| divided ſhare of a ſtock and utenſils in trade, 


* FS quis merces in herreo depofitas vendiderit, femul at- 415 
que clayes Horrei tradiderit empiori, e Proprieta- 
rem mercium ad emprorem, | 

+ Clavibus traditis, ita mercium in borreis <a 
Felſeſſio tradita wvidetur, fi claves apud horrea traditae fint, 


Ju Fatto, confeſtim empior dominium, et paſſeſtonem ad. 


piſcitur 5 et fi non aperuerit horrea : quod fi venditoris merces 
on fuerint, uſucapio confeſtim a ee | mT 

Si juſſerim venditorem procuratori rem tradere, cum 
ea in preſentia fit : wideri mihi traditam, Priſcas ait. 
Idemque efſe, fi nummos debitorem jufſerim alii dare, Non 
e enim corpore et adtu neceſſe adprehendere poſſeionem : 


Jed etiam oculis, et affetu et ar gumento offe eas res, quas 


7 opter magnitudinem ponderis movert non poſſunt; ut co- 
lamnas, nam pro traditis eas haberi, fi in re pracſenti con: 


benſerint, et vi na tradita Fee cum e ckllae Dinariaę 


emptort trad'tae fuerint. 
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will not admit of a ſeparate proportion and a 


ſeparate diſpoſition , and it is true that partners 


have a joint and undivided intereſt, but their 
rights are ſeveral, The ſheriff upon an exe- 
cution may take poſſeſſion of an undivided 
moiety and fell it, and the vendee becomes an 
owner with the other partner, and ſo it would 
have been'here. _ + EI 
1 ſhall now conſider ſome of the caſes cited 
on this head, that of Meggot v. Mills has been 


cited to ſhew that the honeſty of the original 


agreement might take this out of the ſtatute. 
the honeſty of the agreement might properly 


come into conſideration in that caſe. The 


grounds it was decided upon were the com- 
mon law and the ſtat. Eliz. it does not appear 
that the 21 Jac. 1.was thought of. That makes it 


differ widely from this caſe. In that of Cole 


v. Davis, 1 lord Raym. The opinion is upon 


a fieri facias which is a thing of a public na- 
ture, and therefore differs widely from a ſale 


made privately, and at the good will of the 


party; neither is the ſtatute of Jac. 1. men- 


tioned there, In that of Small v. Audley, 
2 Will. 427, The aſſignment was not of the 
ſtock of the traders own trade publickly pro- 
feſſed by him; but of another trade which 
might make a great difference, but even in 
this caſe the ſtat. of Ja. 1. was overlooked. 
The caſe of Bucknal v. Royſton, Prec. in Chan. 
286, depended ſolely upon the law of frauds. 


There was no bankrupcy in this caſe, and the 
perſon keeping poſſeſſion was not to give a 
falſe - credit to him, but for particular reaſons 
agreed upon at the time of the contract. But 
even there lord Couper ſaid, that in caſe of a 


bankrupr, ſuch keeping poſſeſſion after ſale, 


would make the fale void againſt the creditors 


by the ſtatute, fo * rather on this ſide. 
1505 u 
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Theſe cafes therefore do not in the leaſt invali- 
date the preſent conſtruction. In the preſent caſe 
all tke circumſtances. attending theſe morta- 
gages, concur to bring them within the ſtat. 
of 21 Jac. 1. the tranſaction was ſecret; no 
poſſeſſion was taken by the vendees, and 
this was done ſo on purpoſe, to give the 
xz mortgagor that credit which the ſtarute was 
| | made to prevent. | 
The third queſtion 1s, whethes mortgages 
or ſales upon condition, of a part or ſhare in 
trade by one a the partners are within this 
clauſe. 
| Mortgage of a Under this comes the conſideration of A | 
mw ral ſignments and conveyances of things in action; 
for a mortgage of a ſnare in trade by one of the 
partners, is a mortgage of what ſhall appear 
to be that partner's, upon the balance of the 
accounts of the tranſactions in that trade; and 
this is of the nature of things in action. It 
has been held that a bond, which is a thing 
in action ſhall be forfeited to the king, upon 
the oblige::*s being attained of treaſon or felo- 
ny, 3 1». 55. and in Yelv. 86. and in Ford and 
Sheldon's caſe 12 Co. 1. it is laid down that 
_ perſonal actions are included in the word 
goods in an act of parliament, as much as goods 
in poſſeſſion :. now the words goods and chatte!s 
take in choſes in action in the conſtruction of 
an act of parliament; much more ought they 
1 b do ſo in this; ſince it is expreſly ſaid in the 
firſt clauſe of the ſtatute that every thing ſhall 
be conſtrued beneficially for creditors. It has 
been inſiſted no legal aſſignment. can be made 
Bond alenes Of Choſes in action, but it will be good in 
muſt be lber equity only; yet in caſe of a bond affigned, 
ben. the bond may, nay, muſt; be delivered up to 
the aſſignee. Indeed in caſes of book-debts 
aſſigned, it will be We to give notice to 
1 the 


| 
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the debtor of his aſſignment ; becauſe, that 
is the moſt that can be done in that caſe. Do- 


mat. book 1. tit. 2. ſ. 2 paragr. 9. explains this 


matter fully. Things incorporeal, ſuch as an 
inheritance, a debt or any other right, cannot 
properly be delivered, no more than touched, 
but the power of uſing them is in lieu of de- 
livery. Thus the ſeller of a right of ſervice 
does, as it were, deliver it when he ſuffers the 
buyer to make uſe of it. Thus he who ſells 


or transfers a debt, or any right, gives to the 


buyer or his aſſignees, a kind of poſſeſſion by 
the power which he gives them to exerciſe this 
right in cauſing the transfer or aſſignment to 
be intimated to the debtor; who, after the 
ſaid intimation, cannot own any other maſter 
or poſſeſſor of this right, but the affignee to 
Vhom it is transferred. This explains the na- 
ture of aſſignments and ſhews, tho? actual de- 
livery is not to be made, yet other ſteps may 
be taken, which will prevent the vendor from 
appearing the owner. Therefore the words of 
this clauſe extended to choſes in action, and all 


that could be done in this caſe not having been 


done, (for no notice was given to the debtors 


of this partnerſhip of this mortgage, ) it is fairly 


within this clauſe of the act of James I. 
The fourth general queſtion is, whether 


Harveſt's mortgage to Potter in truſt for Stevens, 
be within the clauſe of the ſtatute of Jam. I. 
and J am of opinion that it is within it. It 
has been inſiſted, that tho' Potter did not take 
poſſeſſion of the ſtock and ſhare in trade that 
was conveyed by this mortgage, yet he was 
merely a nominal, and Stevens the real mort - 


gagee; and that Sevens, being previous to this 


mortgage a joint partner with Harveſt, he was 


poſſeſſed with him of the whole, and there- 
fore was in ſdch a poſſeſſion, as it is required 


WU u 2 „ the 


of the partner- 


the true owner ſhould have. But tho' Stevens 

was jointly in poſſeſſion before this mortgage, 

ſtill the queſtion remains, whether, when he 

; became intitled to the other ſhare, he ought not 
Stevens ought to to have taken the ſole poſſeſſion of the whole 
Ge ine. trade, excluſive of Harveſt? And I am of 
opinion he ought ; for by the ſtatute the ven- 

dee muſt take ſuch poſſeſſion as will prevent the 
vendor from being reputed the owner of what 

he has fold. But it is not diſputed, but that 
Harveſt was reputed the owner jointly with 
Stevens after this mortgage. It has been inſiſt- 
ed farther, that Stevens having a poſſeſſion, the 
law will conſtrue the poſſeſſion according to 

the right, but ſtill the ſame queſtion remains, 
whether the poſſeſſion of Stevens, however 

_ conſtrued, was ſuch a one as excluded Harveſt 
from an apparent ownerſhip, which it plainly 

was not; ſince Stevens permitted Harveſt to 

act as if in the poſſeſſion of his ſhare. It has 
been indeed truly ſaid, that if one partner 
| borrows any ſhare of the effects, or embezzles 
any part of the ſtock, the other partner ſhall 

have his remedy out of this partnerſhip ſhare. 

Ab. Eq. Ca. 55- and 2 Vern. 293. and that ac- 

- cording to this rule was determined the caſe 

of Pyke v. Croft, 3 Will. 180, the reaſon of this 
caſe is plain; if one partner is charged with 
more than he ought to be by the act of his 

partner, equity gives him his remedy upon 
the ſtock; becauſe he comes in the place of 
creditors, whom he has fatisfied, but theſe ar- 

Stevens lends his guments come not within this caſe. This is 
money orale no tranſaction in the partnerſhip. Stevens lends 
ſhip, and there-his money excluſive of his partnerſhip, and 


fore is in the 


condition of a therefore is in no i better condition than 2 


ftranger, ſtranger lending money upon the ſame ſecurity; 
and if there is any difference between him and 
the ſtranger, it is to his diſadyantage ; for 

* e being 
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being partner to the borrower, and therefore 
privy to his bad circumſtances, he becomes 
an accomplice of the fraud, and is aſſiſtant 
to him in impoſing upon the public. 


Lord Chief Juſtice Lee's Opinion. 
S I concur in opinion with my brothers, 
A very little is left for me to ſpeak upon 

this caſe, My brother Burnet has obſerved the 
difference between a Roman pignus and an =. 
Engliſh pawn, and has proved that they both . 1 
are to be conſidered as foreign to this caſe, 
which is of an Engliſh mortgage only; that 
whether the ſale be conditional or abſolute, it 
is the ſame with regard to the ſtatute James. 
Next he has ſhewn the ſtate of creditors, with | 
reſpect to conveyances made to them by their 
diebtors before that ſtatute : that it was then #4 
left to juries, and courts of law to judge of =_ 
fraud by the circumſtances of the tranſaction ; - —_— 
and ſo determine whether the conveyance was N =. 
fraudulent or void: and he has declared that - 
this was a queſtion which was to receive its 4 
determination from the ſtatute of 21 Jac. 1. | 
only. All the cafes have been very fully an- 11 
ſwered, and therefore I hall ſay nothing upon 1 
them, or upon the ſtatute of Eliz. but ſhall | 1 
confine myſelf to the ſtatute of Jac. 1. becauſe 
that ſtatute has drawn the line, and laid down |; 
the certi fines ultra quos citraque u quit conſiſtere |! 
rectum. Upon this ſtatute, three queſtions | 

will ariſe. „ 115 

Tirſt; whether a mortgagee is not an owner 1 ll | 
of ſuch a kind, that there ſhould have been | 4 
a delivery made to him of what is contained | 
in the mortgage? | | 
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Secondly ; whether choſes in ation. mort- 
gaged or ſold upon condition, ſhould not be 
delivered, as far as they are capable of being 
delivered? Ae 

Thirdly; whether Stevens had ſuch a poſſeſ- 
fon as will exempt him from being accounted 
an owner, by whoſe permiſſion Harveſt the 
bankrupt has had in his poſſeſſion goods and 
chattels; whereof he was reputed owner, ane. 


thereby gained a falſe credit. 


As to the firſt queſtion, the general * pre- 
amble of this ſtat. deſcribes the evils that were 
intended to be remedied, and ſays, that defects 
were found in the former ſtatutes, both as to 


the deſcription of the bankrupt, and the power 


given to the commiſſioners, One of the de- 
fects to be remidied was, the ſhortneſs of the 
power of the commiſſioners; and the evil it occa- 
ſioned is recited in the preamble! in queſtion, 
in the end of the 13 ſect. “and for that it often 
falls out, that many perſons before they be- 


come bankrupts, do convey their goods to 


other men upon good conſideration; yet ſtill 


do keep the ſame and are reputed the owners 
thereof, and diſpoſe"of them as their own.“ 


This is exactly our caſe, and therefore there 


is no neceſſity of entering into the queſtions 
upon the reſtraining clauſe. In the ſtatute of 


Eliz. there is an expreſs proviſion that it ſhould | 
not extend to conveyances Bona fide : whether 


thoſe, which came before the? commiſſioners, 
were ſo or not, was a matter hard to be gif. 


covered, and therefore a great difficulty lay 


upon the commiſſioners; to remove which, 


this ſhort and plain direction is given in the 
ſtat. of Jac, 1. 1 if a man Deron; a 


—— 
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bankrupt, and has in his poſſeſſion, by the 


>ermiſfion of the true owner, goods, whereof 


ge is reputed the owner, the commiſſioners 
may fell and diſpoſe of ſuch goods for the be- 


nefit of creditors under the commiſſion. This 


puts reputed ownerſhip upon the fame footing 
as real ownerſhip: If therefore a perſon buy- 
ing goods'is the true owner, and has ſuffered 
the vendor to act as reputed owner, he by this 
has gained the bankrupt a reputation of ſub- 


ſtance, which has drawn in other creditors, 
and is within the deſcribed remedy given by 
this clauſe. The queſtion therefore, is whe- 


ther a mortgagee be the true owner and pro- 

prietor? the clauſe of the ſtar. of Jam. I. gives 
the deſcription, that + if any perſon. ſhall grant, 
_ convey, or aſſure any lands, tenements, heredita- 
ments, goods, chattels, or other eſtate, un- 
to any perſon or perſons, upon credit, or 
power of redemption, at a day to come, by 
payment of money or otherwiſe. The words are 


expreſs, and what is the effect of a grant, con- 


veyance or aſſurance upon condition, is ſhewn 
in Co. Lit. 210. If a man make a feofſment in 


fee, upon condition that the feoffee ſhall pay to the 


feoffor his heirs or aſſigns, 201. at ſuch a day; 
and before the day the feoffor makes his exe- 


cutors and dieth, the feoffee may pay the ſame 
either to the heir or to the executors ; for they are 
His aſſigns in law to this intent. But if a man 


make a feoffment in fee, upon condition that if 
the feoffor pay the feaffee, has heirs or aſſigns 201. 


'before ſuch a feaſt day, and before the feaſt, the 


| feoffee makes bis executors and dieth, the feoffor 


ought to pay the money to the heirs, and not to 


the executors; for the executors, in this caſe, are 
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no afſignees in law, and the reajon af this diver- 


z is this; for that in the firſt caſe, the lau muſt 


of neceſſity find out afſigns ; becauſe there cannot 
be any aſſign in deed, for the feoffor hath but a 


bare condition, and no eſtate in the land, which 


he can aſſign over. But in the other caſe, the 
feoffee hath an eftate in the land which be may 
en over; and where there may be aſſigns in 
deed, the law fhall never ſeek out or appoint any 


_ affign in law; and albeit the feoffor made no aſſign- 


ment of the eſtate, yet the executors cannot be aſ- 
fignees;, becauſe aſſignees were only intended by 


| the condition, to be afſignees of the eſtate, And 


in Cro. Jac. 244. as well as in lord Raym, in 
Coggs v. Barnard, the difference between a 
pawnee and mortgagee is laid down, that a 
mortgagee hath an abſolute intereſt, and a 
pawnee only a ſpecial property in the goods 
to detain them as his ſecurity ; and in the ſtat. 


the words true owner are put in oppoſition to 
the words reputed owner. It is very true that 


the caſe of Stone v. Gribbard, 2 Bulſtr. 226. 


laysz it down that the poſſeſſion of the mort- 


gagor 1s not fraudulent ; but that if an ab- 
lohate conveyance is made, there the poſſeſ- 
fion 1n him that conveys will have the face of 
fraud. But this caſe was entirely upon the 
ſtatute of Eliz. and the common law. The 


plan of the ſtar. Eliz. differs from that of 
| Jac. 1. in this particularly, that this laſt ſtatute 
ſuppoſes the party to be an honeſt mortgagee, 


but will not ſuffer him to have a particular 
privilege above other creditors ; becauſe he 
has not taken poſſeſſion; and *tis more like 


the caſe that may happen upon the regiſtring 


acts, where a man loſes the benefit of his con- 
veyance, by neglecting to do the particular thing 
which the ſtatute preſcribes and directs. In 
this ſtatute there is a plain direction what the 


donee is to do, which is not to ſuffer the do- 


nor 
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nor to continue in poſſeſſion, and if the di- 
rection here given to the vendees, is as plain 
as that given in the regiſtring acts, they 
muſt be followed in their caſe, as much as 
thoſe under the regiſtering acts. Nothing that 


has been cited in this caſe can ſerve to eſtabliſn 


the difference contended for betwixt an abſo- 
lute and a conditional ſale; but may be made uſe 
of to infer that a mortgagee is to be conſidered 
as the true owner; for the book ſays, that 
tho' the mortgagor is not a diſſeiſor, yet he is 
tenant at will of the mortgagee. If ſo, who is 
the true owner? The mortgagee has the lands 

for a ſecurity, ſo the mortgagor has nothing 
but his condition; and the mortgagee has ſuch 
an intereſt as makes him be conſidered as the 
true owner. As to the caſe of Buxton v. Roy- 
non and Meggot and Mills, they have been 
anſwered already; that of Stevens v. Saule is in 
point, and my lord Cowper's ſaying in that 
caſe of Bucknal v. Koyſton is applicable here, 
if this was a caſe of a bankrupt, ſuch keeping © 
poſſeſhon after ſale, would make the ſale void 
againſt the creditors by the ſtatute, whereby he 
might mean ſuch poſſeſſion as is deſcribed by 
this ſtatute. This caſe of Stevens v. Sawte, 
may be conſidered as determining the queſtion 


upon ſpecifick goods and chattels, and I think 


the ſame rule will reach to choſes in action. 
Jam come now to the ſecond queſtion, whe- 
ther the words goods and chattels do not in- 
clude choſes in action. Swin. 475, explaining 
the word bona, ſays, that the Civil Law does 
by the word goods underſtand not only corpo- 
real chartels, but alſo things that are incor- 
poreal. It is true, he adds, but by the laws 
of this realm in deeds and contracts among the 
living, the word goods is otherwiſe underſtood, 
comprehending ſuch things as be either with 
or without life, as a horſe, or a bed, Cc. but 
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neither ſuch things as be of the nature of free- 
hold, nor leaſes for years, much leſs for lives, 
nor things in action, as a debt upon a promiſe. 


or obligation.“ And in 8 Co. Cowley' caſe 53. 


which was upon an action brought againſt an 


inn- holder, who by the cuſtom of the realm is 


to keep ſafe the bona et catalla, of thoſe who 


lodge in his Inn, the opinion of the judges was 


that he ſhould be anſwerable for a bond, 


tho? the words bona et Catalla, do not of their 


proper nature extend to charters and evidences 


concerning freeholds or inheritances, or obli- 
gations, or other deeds or ſpecialties, being 


things in action. This opinion was grounded 
upon the legal notion, that they are not 
grantable as things in poſſeſſion, as in 4 Co. 
65. where it is ſaid, that cuſtom warrants the 


chamberlain of London to take obligations, | 


which go to his ſucceſſors, yer a biſhop cannot 


take a recogniſance, but in his private capa- 


city ; for there wants ſuch cuſtom to take a 


chattel in their political capacity. Through- 


out this whole reſolution, obligation 1s called 
a chattel; and in Stamford's prerogative 48. 
it is faid, that under the word catalla, is in- 

cluded a right of action for goods; and in 
12 Co. 1. Ford and Sheldon's caſe, this kind 
of reaſoning is taken notice of, and it is parti- 


_ cularly laid down, that in an act of parliament, 
the words goods and chattels ſhall take in things 
in action. Now, if theſe words in a ſtatute do 
include choſes in action, it is clear, that under 
the words of this ſtat. of Jac. 1. all the debts 
due to the partnerſhip may be diſtributable, 


as well as the goods themſelves, and the debts 
due to the partnerſhip, follow the nature of 
the ſtock producing them. In Swinb. 483. 
it is faid, if a man deviſes his moveable goods to 


one perſon, and his immoveable to another, thoſe 
debis which did ariſe by occaſion of things moveable, 


and 


and per ſonal, belong to that perſon to whom the move- 
able goods are bequeathed ; but thoſe debts which 
grow by occaſion of ſomethings immovtable, for the 
recovery whereof, there lieth an action real, they 
belong to that perſon, to whom the teſtator has 
bequeathed his immoveable goods. By which it 
appears he thought the mew goods, were to 
follow the nature of thoſe that produced them; 
ſo it is here. The laſt queſtion is as to the 
mortgage to Potter in truſt for Stevens; and as 
to this, taking that mortgage to Potter as a 
mortgage to Stevens, tho' he had had poſſeſ- 
ſion as a partner, yet he has not had ſuch a 
poſſeſſion as the ſtatute requires he ſhould 
have had as true owner. This was a tranſac- 
tion foreign to the partnerſhip affairs, and as 
to tranſactions that do not concern the ſtock 
of a partnerſhip, the partners are diſunited, 
and are to each other as ſtrangers, and there- 
fore they cannot have any lien upon the joint 
ſtock. Tho' no abſolute ſtreſs is to be laid 
upon citations out of the civil law; yet they 
may be uſed as the opinions of learned men, 
In Domat B. 1. it is ſaid, if there remain any 
debts to be paid of the ſociety and expences to be 
laid out, and any future profits or leaſes, they 
take their reſpective ſureties for all theſe conſe- 
quences, and that after they are diſunited and the 
partnerſhip ended, they are then as ſtrangers to 
each other. Fa En wo . 
To conclude; the ſtat. of Jam. 1. is the 
rule to be followed in the conſideration of this 
caſe. The intent of that ſtatute was to pre- 
vent perſons conveying their goods to other 
men upon good conſideration and keeping 
poſſeſſion thereof, to gain a falſe credit by 
ſuch poſſeſſion, The method taken to enforce 
that intent was to puniſh the perſons, who be- 
ies ing 
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ing real owners of the goods, ſuffer the ven- 
dor to keep poſſeſſion and thereby gain that 
falſe credit; and the puniſhment inflicted was, 
that ſuch owners ſhould not be preferred to the 


other creditors, but that the goods in the 
poſſe jon of the bankrupt ſhould be diſtribu- 


table“ equally amongſt all the creditors; and 


therefore the mortgages in this caſe, not be- 
ing followed by poſſeſſion, muſt be governed 
by this ſtatute, and connot prevent the com- 
miſſioners from ſeizing the goods mort- 


gaged. 


Lord Chancellor. The general Juden 


in this caſe are two; firſt, whether any mort- 
gage or conditional conveyance of any goods 


or chattels is within the ſtatute of 21 Jac. 1. 


c. 19? Secondly; whether the mortgages now 


in queſtion, or any, and which of them are 


within the ſtatute? Upon the firſt queſtion, 


I ſhall not enter into any particular argument 
made upon the two points contained in it. 
Firſt ; whether the enacting clauſe may ex- 
tend to all the goods in the cuſtody of the 
bankrupt, or whether it is reſtrained by the 
preamble, to the goods which were originally 
his own, or have been conveyed by him to 


others. 


Secondly; whether choſes in action are 


within this clouſe : as to the firſt of theſe, my 
lord chief Baron, has cleared it up; 


but whether confined or no, this caſe falls 
within the act; becauſe it is not difputed, but 


all the goods in queſtion were originally . 
banxkrupt's, and moved from him. 


And I incline to concur with my lord chief 


juſtice Holt, that this clauſe is reſtrained by the 


preamble, which muſt ſerve as a key to it, 


and differ from lord Cowper's opinion, that a 


ge- | 
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general clauſe ſhall not be reſtrained. The 


rule laid down by my lord chief baron, 


is the true one, but as I ſaid before, the queſ- 
tion is out of the caſe. As to thequeſtion con- 
cerning choſes in action, they have been 
proved fully to be within the deſcription of 
goods and chattels in this clauſe. I will only 


add one argument to what has been ſaid upon 


that queſtion; that this is warranted by the 
next preceding * clauſe in this very act; 
where it enacts a remedy in caſe the bankrupt 
makes himſelf accomptant with the king, it 


ſays, that if it ſhall happen, any lands, tene- 


ments, goods, chattels, debts, or other eſtate of 
any bankrupt, to be extended after ſuch time as 
He or ſhe is become @ bankrupt, by any perſen er 


perſons, under colour or pretence, of his or their 
being an accomptant, or any indebted to our ſo- 


vereign lord the king's majeſty, his heirs or ſuc- 
ceſſors, that then it ſhall be lawful for the ſaid 
\ Commiſſioners, &c. to order and diſpoſe of all ſuch 
lands, tenements, hereditaments, goods, chatte!s 
and debts, ſo extended as aforeſaid, to and for the 
uſe of the creditors, which fhall ſeek relief by the 
ſaid commiſſion; and that the order and diſpo- 
fition of the ſaid commiſſioners, or the greater 
| part of then, ſball be good and available againſt 
the ſaid extent, and that ſuch perſon or perſons, 
to whom the ſaid lands, tenements, hereditaments, 


goods and chattels, ſo extended, ſhall be bargained, 


fold, granted or affigned by the commiſſioners afore- 


ſaid, or the greater part (Dropping there the 


word debts) of them ſhall have good remedy to 


have, demand, and recover the ſame, and againſt 
ſuch perſon or perſons who ſhall detain the ſumie. 
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It is obſervable upon this clauſe, that when 


it comes to tlie remedy given to the aſſignees 
to recover, it reſts intirely upon the deſcrip- 
tion of goods and chattels; ſhewing tlie whole 
eſtate ot the bankrupt comes under this deſ- 


_ cription, and the very next clauſe is, that un- 


der the preſent conſideration. This falls in 
with the reſolution in 12 Co Ford and Sbeldon's 


eaſe; that acts of parliament diſpoſing of goods 

and chattels, take in choſes in action. In this 
very caſe the king's granting by patent all 
the goods which come to bim by a forfeiture, 


was ſaid to extend to goods in poſſeſſion, and 


not to things in action; and yet the judges re- 


folved, if recognizances were acknowledged to 


the party himſelf, they were given to the king; 


becauſe perſonal actions are as well included in 
the word goods in an act of p:rliament as 
goods in poſſeſſion. But as by law, things in 
action cannot be granted over; therefore 


things in action paſs not by grant without 


ſpecial words; bur in an act of parliament, 
which can paſs any thing, it is otherwiſe. 
Theſe are general principles. Firſt, it ap- 


pears by the whole tenor of this act of parlia- 


ment, that the intent of the legiſlature was, 
that equal diſtribution of the bankrupt's eſtate 
among his crecitors, ſhould be attained as far 
as poſiible, OS TOs 

| Secondly , to attain this, the act ſhould be 
conitrued beneficially for the general creditors ; 
and therefore it is ſaid in the 1ſt * ſection, 
that all and ſingular, the aforeſaid ſtatutes and 
laws heretofore made, againſt bankrupts, aud 


— 
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for the recovery whereof there lieth on © afion 


relief of crediters,) ſhat] be in all things largely 
and beneficially conſtrued and expounded for the 
aid, help, and rehief of "the creditors, of ſuch 


perſon or perſons as already an or hereafter you 
Become bankrupt, 


Thirdly; The general view and intent of 
this proviſion, and what was under conſidera- 
tion at thar time, was, to prevent traders from 

aining a delufive credit under a falſe appear- 
ance of ſubſtance. 

Fourthly; That the legiſlature judged they 
might in juſtics do this; by ſubjecting all the 


goods and chattels, left in the poſſeſſion of 


the bankrupt, notwithſtanding a valuable con- 


ſideration was paid for the ſame: hecauſe, 


where the vendee leaves ſuch goods and chat- 
tels in his poſſeſſion, he truſts as much to the 
general credit of the bankrupt, as thefe cre- 
ditors who have only his notes; the bankrupt 
having it in his power to ſell all theſe goods the 


next day. In ſuch caſe the owner could not 


recover them from the vendee, and would be 


left to his perſonal remedy againſt the bank- 
rupt. This ground holds equally againſt con- 
ditional ſales as againſt abſolute, and if mort- 


gages were not within this ſtatute, it would 


not only be reſtraining, but overturning the 


ſtatute. A trader, inſtead of making an abſo- 
lute ſale would make ſuch mortgages; and 


there is a greater facility in this caſe to mort 
gage the ſame thing over and over again, as 


it was done in the preſent caſe. The egilla- 
ture have explained their own ſenſe, by putting 
the words true owner in oppoſition to r:þitea 
owner; and then they can mean only tuch per- 
ſon, who by a ſpecious poſſeſſion gives hun 

feif the appearance of a . which he 
has not. 


The 
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The ſecond queſtion is, whether any of 


the mortgages ſtated in the maſter's report 


are within this ſtatute? If the opinion of the 


judges is right, it follows, that the mortgages 
to Reynel, Stevens, and Potter, and ſo much 


of the aſſignment to Stevens as relates to the 


utenſils not fixed to the freehod, are within 


this clauſe. „ . 
The differences endeavoured to be eſta- 


bliſnhed have been all fully cleared up; and if 


the general objections made in this caſe, were 


to prevail, it would let in fraud to all trades 


carried on in partnerſhip, and it might be ex- 


erciſed on all the goods in which the partners 


trade. This has been made to appear ſo plain⸗- 


ly that it needs no further argument. As to 


choſes in action, the rules of equity ought to 


follow thoſe of law, and where property is 
eſtabliſned by an act of parliament, equity 
muſt follow the rules laid down by that act, 


in like manner as it follows the law; elſe there 


would be the greateſt confuſion: this is exemp- 


lified in the ſtatutes relating to papiſts; the 
courts of equity regulate their determinations 


4a according to the rules laid down there. 


There is a third point as to Potter's mort- 
gage; which has been argued with reaſons pe- 


culiar to that part of the caſe. It is ſaid, that 


this mortgage is to be conſidered as if it was 
made to Stevens; and fo I think as to ſome 
part; yet upon the whole, that will not make 


any difference as to that point. Whatever le- 


cal intereſt paſſed by this mortgage in any of 
the ſpecifick chattels in poſſeſſion, that legal 
intereſt veſted in Potter; and a court of law 
would have taken no notice of the truſt, and 


if an act of parliament has made that intereſt 


void againſt the aſſignees, a court of equity 
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would not ſet up a truſt to make it. But as 
to that part wherein an equity only would 
paſs, that equity would veſt directly in Stevens: 
and here it is the objection ariſes, Where an 
equity only paſſed, it did not veſt in Potter, 
but in Stevens; and therefore it muſt be con- 
ſidered as if the mortgage had been made di- 
rectly to Stevens; and Stevens being a partner 
ought to have ſuch an allowance made as would 
be made upon taking the partnerſhip account; 
in which he would, as ſuch, have a lien upon 
the partnerſhip ſtock and profits for ſo much 
money as he had advanced. But it is ſaid that by 
his having taken a ſpecial mortgage of Harveſt's 
ſhare of the partnerſhipſtock, he ſhould not there- 
by be put in a worſe condition than he would 
have been, if no ſuch mortgage had been made; 
but this foundation is falſe ; for it ought to be 1 
thus: that where a partner lends money to I 
his partner, which is not lent for carrying on ; 
of their trade, he ought out of the money 
ariſing out of the joint ſtock to be preferred 
to all ſeparate creditors for their debt; but 1 
can find no precedent for this after a bank- 
ruptcy of the borrowing partners, or after his 14 
death. It 1s indeed different, when a court 9 
muſt do juſtice between the partners themſelves : 
who are both in credit and alive. 
In the caſe of Meyrick v. Royai-Exchange 
Company, the attempt was to make his ſtock 
in the London Aſſurance ſubject to his debts. 
.The points determined there are not material 
in this caſe. I was of council in that cauſe ; 
but it was not contended that in this caſe of 
partnerſhiÞ,, any right of partnerſhip ſhould | 1 
extend farther than to partnerſhip tranſactions ; 8 83 
that a loan not relative to the partnerſhip tranſ- — 
actions, ſhould be brought into the partner- 
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ſhip's accounts. The caſe of Pyke and Croft,” 
is as ſtrong a caſe as any can be againſt this 
doctrine; for it was not there attempted to 
bring in a bond debt due to one partner in 


right of his partnerſhip; but only to do it by 


way of retainer, as executor; and therefore 


the money taken out of the partnerſhip ſtock, 


was allowed to be brought into the account; 


but that due upon bond was not. 


If it ſhould be determined that one partner, 
by lending out of his ſeparate eſtate to the 


other partner, might gain a lien on the other 


partner's ſhare of the ſtock, it would open a 


_ door to great frauds. A man may be taken in 


partner to one half of the joint ſtock, which 


he would immediately transfer to the other 


artner, and he may be reputed owner there- 


of, and he may gain credit, and people may 
give him a ſeparate credit upon that account; 


and yet upon the upſhot he would turn out 


to have no property at all. There might be 
many other inſtances mentioned of the ten- 
dency of this doctrine to ad, and the miſ- 


chief it would produce. 

This caſe has been ſo fully gone through and 
examined, that I will not dwell upon it longer. 
I ſhall add but one thing more. It has been 


| aid, that the extending the act of parliament 


to theſe caſes, will be a determination, from 
whence great mischiefs muſt ariſe to trade 
and credit; and that it will put a ſtop to 


lending and borrowing, as a ſecurity cannot 


be given without expoſing the borrower's cre- 


dit; and it may be ſo; but on the other hand, 


a different determination tends to evert an 
act of parliament; and as this is the law, we 


muſt adhere to the law; and the judges muſt 
be bound by it. If this law brings an incon- 


venience 
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venience to trade and credit, the legiſlature 
muſt remedy that inconvenience, by chang- 


ing the law; but it muſt be allowed on the 
other hand, that great inconvenience might 
ariſe from a contrary determination, by giv- 
in a falſe credit to perſons who have not the 


true property. And I think it was the full 
intent of the act; which was made in times, 


when the greater ſimplicity that prevailed 
did not let in thoſe airy notions of credit, 
which prevail now; giving way to which, 


has done more miſchief than good to the 


property of mankind; but upon whatever 


ſide the weight of convenience lies, the law 


is ſo, and we muſt not depart from it, 
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